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Introduction 


In  1972,  the  citizens  of  Montana  adopted  a  new  Constitution,  replacing  the  original  Consti¬ 
tution  of  1889.  Many  commentators  have  described  the  1972  document  as  one  of  the  most 
progressive  state  constitutions  in  the  nation.  Of  particular  interest  are  two  sections  of  Arti¬ 
cle  II,  the  Declaration  of  Rights: 

Article  II,  Section  9.  Right  to  know.  No  person  shall  be  deprived  of  the  right  to  examine  documents  or  to  observe  the 
deliberations  of  all  public  bodies  or  agencies  of  state  government  and  its  subdivisions,  except  in  cases  in  which  the 
demand  of  individual  privacy  clearly  exceeds  the  merits  of  public  disclosure. 

Article  II,  Section  10.  Right  of  privacy.  The  right  of  individual  privacy  is  essential  to  the  well-being  of  a  free  society 
and  shall  not  be  infringed  without  the  showing  of  a  compelling  state  interest. 

The  juxtaposition  of  these  rights  creates  a  tension  that  affects  many  aspects  of  government 
and  the  public.  Another  section  of  Article  II  also  figures  into  this  tension: 

Article  II,  Section  8.  Right  of  participation.  The  public  has  the  right  to  expect  governmental  agencies  to  afford  such 
reasonable  opportunity  for  citizen  participation  in  the  operation  of  the  agencies  prior  to  the  final  decision  as  may  be 
provided  by  law. 

Finally,  a  fourth  section  cited  here  affects  some  of  the  issues  discussed  in  many  cases  that 
have  framed  the  right  of  privacy  in  Montana.  This  is  the  search-and-seizure  provision: 

Article  II,  Section  11.  Searches  and  seizures.  The  people  shall  be  secure  in  their  persons,  papers,  homes  and  effects 
from  unreasonable  searches  and  seizures.  No  warrant  to  search  any  place,  or  seize  any  person  or  thing  shall  be  issued 
without  describing  the  place  to  be  searched  or  the  person  or  thing  to  be  seized,  or  without  probable  cause,  supported 
by  oath  or  affirmation  reduced  to  writing. 

Obviously,  the  courts  have  been  the  logical  forum  for  examining  the  inherent  conflicts  be¬ 
tween  the  right  of  privacy  and  the  right  to  know.  This  summary  traces  the  development  of 
case  law  dealing  with  the  right  of  privacy  and  the  right  to  know.  All  of  the  cases  come  from 
the  Montana  Supreme  Court,  falling  under  several  areas  of  law.  Within  the  executive 
branch,  the  Attorney  General  has  issued  several  opinions  addressing  records  and  meetings. 
For  ease  of  locating  cases  in  your  area  of  interest.  I've  chronologically  gathered  the  Court's 
and  AG's  opinions  in  separate  sections  under  these  headings: 

decisions  prior  to  the  1972  Constitution  pages  3-4 

Only  a  handful  of  Court  cases  addressed  any  issues  of  privacy  or  right  to 
know  before  1972.  The  most  interesting  among  these  is  State  ex  rel.  Hol- 
loran  v.  McGrath,  which  addresses  access  to  "non-records. " 

issues  of  access  to  public  documents  and  information  ...  "records"  pages  4-49 

" Records  "  may  not  be  a  broad  enough  term  to  describe  this  area.  People  seek  all 
kinds  of  information  from  government,  from  mailing  lists  to  computer  file  to 
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criminal  justice  information.  While  "records"  is  a  term  defined  in  statute , 

" documents "  is  not.  Yet  the  Constitution  speaks  to  the  right  to  examine  docu¬ 
ments.  Records  are  a  subset  of  documents.  Some  of  these  cases  address  the 
question ,  "Is  it  a  document  of  a  public  body?" 

issues  of  open  meetings,  deliberations  ..."meetings"  pages  49 -76 

When  people  gather  to  discuss  the  public's  business ,  the  public  gets  interested. 

The  Legislature  first  passed  an  open-meeting  law  in  1963 ,  prior  to  the  new  Con¬ 
stitution.  The  law ,  of  course,  defines  "meeting,"  but  the  Constitution  speaks  to 
"deliberations."  Some  of  the  most  important  cases  in  this  section  address  the  is¬ 
sue  of  whether  the  gathering  is,  in  fact,  a  meeting  or  deliberation  that  must  be 
open  to  the  public.  Related  issues  focus  on  giving  advance  notice  of  meetings 
and  closing  meetings  to  discuss  matters  of  individual  privacy. 

issues  of  the  courts  and  judicial  proceedings  ...  "courts"  pages  76  -  83 

The  courts  are  public  agencies,  too,  subject  to  constitutional  requirements.  The 
most  interesting  among  these  cases  are  those  that  address  other  rights,  beside 
privacy,  that  may  justify  closure  of  court  proceedings  and  records. 

issues  between  persons,  administrative  law  ...  "civil"  pages  83  -  91 

This  is  something  of  a  " catchall "  section.  Some  of  these  cases  involve  adminis¬ 
trative  law,  such  as  professional  licensing.  Other  opinions  address  govern¬ 
ment's  behavior  toward  persons  in  non-criminal  situations.  Finally,  some  cases 
address  civil  relationships  among  persons.  You  should  also  look  in  the  criminal 
section  for  cases  involving  private  individuals  who  obtain  evidence  in  violation 
of  privacy.  Here  you  can  see  how  the  Court's  view  of  privacy  has  evolved  under 
the  1972  Constitution. 

issues  of  criminal  offenses,  law  enforcement,  and  searches  ...  "criminal"  pages  91  - 139 

Criminal  investigation  and  law  enforcement  generate  a  lot  of  information.  Peo¬ 
ple  often  want  to  see  it,  for  one  reason  or  another.  In  addition,  the  very  nature 
of  investigation  threatens  individual  privacy.  Many  of  these  cases  closely  tie 
privacy  with  search  and  seizure. 

The  last  nine  pages  provide  an  index  to  cases  and  opinions. 


I  owe  a  debt  of  research  to  the  authors  of  the  following  comprehensive  sources: 

Brown,  S.  Open  Meetings  and  Individual  Privacy.  Helena:  Montana  Law  Institute,  1984. 

Dobson,  E.  M.  "Search  by  Private  Persons:  State  v.  Long."  47  Montana  Law  Review,  189  (1986) 

Elison,  L.M.  and  NettikSimmon,  D.  "Right  of  Privacy."  48  Montana  Law  Review,  3  (1987) 

Gorman,  D.  "Rights  in  Collision:  The  Individual  Right  of  Privacy  and  the  Public  Right  to  Know." 

39  Montana  Law  Review,  249  (1978) 

Snyder,  F.  "The  Right  to  Participate  and  the  Right  to  Know  in  Montana"  66  Montana  Law  Review,  297  (2005) 
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Decisions  Prior  to  the  1972  Constitution 


State  ex  rel.  Samlin  v.  District  Court  (1921)  —  criminal  (59  Mont  609, 198  P2d365) 

This  Prohibition-era  case  involved  a  search  and  seizure  that  took  place  under  the  provisions  of  Montana's 
Prohibition  Act.  It  represents  the  Supreme  Court's  first  interpretation  of  the  search  and  seizure  provision 
of  the  1889  Constitution  (fundamentally  replicated  in  the  1972  Constitution).  The  case  involved  the  secu¬ 
rity  of  private  property,  long  recognized  as  a  fundamental  common-law  right  (as  opposed  to  personal  pri¬ 
vacy,  a  related  but  more  controversial  issue).  The  chief  of  police  in  Miles  City  had  seized  several  bottles  of 
whiskey  under  a  search  warrant  issued  upon  a  "complaint"  by  a  private  citizen.  Such  a  hearsay  complaint 
appeared  to  satisfy  the  requirements  of  the  Prohibition  Act,  but  the  Court  found  it  did  not  satisfy  the  re¬ 
quirements  of  the  Constitutional  protection  against  unreasonable  searches  and  seizures.  Without  solid 
facts  constituting  probable  cause,  the  search  warrant  was  invalid.  The  Court  suppressed  the  evidence  and 
ordered  the  whiskey  returned  to  Samlin. 


State  ex  rel.  King  v.  District  Court  (1924)  —  criminal  (70  Mont  191, 224  P2d  862) 

This  case  is  similar  to  Samlin  (above);  a  complaint  filed  by  a  private  citizen  under  the  Prohibition  Act  re¬ 
sulted  in  a  search  warrant.  Here,  however,  the  complaint  itself  seemed  to  stand  the  test  of  probable  cause. 
The  error  was  in  the  warrant.  The  complaint  gave  a  legal  description  of  property  and  referred  to  a  "certain 
dwelling  place  ...  now  occupied  by  Bob  King."  The  warrant  was  broader  in  its  description  of  property. 
The  Court  noted,  "If  the  warrant  had  contained  the  description  given  in  the  complaint  we  should  sustain 
it,  but  the  warrant  did  not  contain  that  description;  the  essential  words  'now  occupied  by  Bob  King'  were 
omitted,  and  without  them  the  description  was  far  too  general." 

After  reviewing  the  facts  of  the  actual  search  and  seizure  under  the  warrant,  the  Court  proclaimed, 
"Through  this  confusion  there  shines  out  the  guiding  principle  that  when  it  comes  to  search  and  seizure  of 
the  property  of  a  citizen  there  must  not  be  any  obscurity  or  uncertainty."  Following  a  review  of  federal 
decisions,  the  Court  held  that,  in  Montana  as  well,  "[t]he  warrant  must  designate  the  premises  to  be 
searched  and  contain  a  description  so  specific  and  accurate  as  to  avoid  any  unnecessary  or  unauthorized 
invasion  of  the  right  of  privacy." 

Relying  on  Samlin,  King  also  wanted  his  property  back  (copper  stills,  moonshine  whiskey,  and  500  pounds 
of  sugar).  However,  the  court  noted  that  the  law  had  changed  since  Samlin ;  liquor  and  related  articles  be¬ 
came  contraband,  and  King  had  "no  property  right  in  the  liquor  nor  in  any  of  the  other  articles  seized  ... 
(save  the  sugar)."  So,  while  the  Court  did  suppress  the  evidence,  it  ordered  the  return  of  only  the  sugar. 


State  ex  rel.  Holloran  v.  McGrath  (1937)  —  records  (104  Mont  490, 67  P2d  838) 

The  1937  Legislature  had  passed  a  bill,  and  an  attempt  was  afoot  to  place  the  law  at  referendum.  To  qual¬ 
ify  the  issue  for  an  election,  petitions  had  been  circulated.  Several  had  been  delivered  to  county  clerk  and 
recorders.  Joseph  Holloran  was  a  citizen  who  wanted  to  examine  the  petitions  the  determine  if  their  form 
was  proper  and  the  signatures  were  valid.  Addis  McGrath,  as  the  Silverbow  County  Clerk  and  Recorder, 
had  denied  Holloran  access  to  the  petitions.  A  recent  opinion  of  the  Attorney  General  backed  up 
McGrath's  position.  Neither  party  disputed  that  once  the  petitions  were  certified  and  delivered  to  the  Sec¬ 
retary  of  State,  they  were  open  to  inspection.  However,  Holloran  wanted  to  examine  the  signatures  while 
they  were  in  Butte  and  before  the  county,  by  law,  burned  the  voting  records  that  contained  voter  signa¬ 
tures. 

After  examining  the  arguments  of  the  clerk  and  recorder,  the  Supreme  Court  stated,  "The  true  question 
raised  ...  is  whether  the  petitions  ...  in  the  hands  of  the  county  clerk  and  recorder  are  at  that  time  and 
place  subject  to  public  inspection."  The  Court  noted  the  assertion  raised  in  oral  argument  that  the  whole 
issue  was  a  political  attack  on  the  Attorney  General,  but  said,  "we  are  not  interested  in  the  motives  [of  Hol- 
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loran]  in  demanding  a  right,  if  he  is  in  law  entitled  to  make  that  demand." 

McGrath's  argument  turned  on  the  assertion  that  the  petitions  were  not  public  records  until  they  were  cer¬ 
tified  to  the  Secretary  of  State.  The  Court  cited  authority  to  refute  this  contention,  but  in  the  end,  it  was 
moot.  "Even  if  these  papers  are  not  public  records,  we  still  have  another  section  [of  the  law]  which  ex¬ 
tends  beyond  the  matter  of  'public  records'  and  eliminates  the  necessity  of  a  precise  definition  of  what 
constitute  public  records."  Within  the  Public  Records  Act,  the  Court  cited  what  is  now  2-6-104,  MCA:  "... 
the  public  records  and  other  matters  in  the  office  of  any  officer  are  at  all  times  open  to  the  inspection  of  any 
person."  The  phrase  "and  other  matters"  extends  the  right  of  inspection  beyond  only  public  records;  thus, 
the  Court  ruled  the  petitions  open  to  inspection. 


Welsh  V.  Roehrn  (1952)  —  civil  (125  Mont  517,241  P2d816) 

This  case  resulted  from  a  civil  action  taken  by  tenants  against  their  landlord.  The  landlord  had  served  an 
invalid  notice  for  the  tenants  to  vacate  the  house;  when  they  did  not  leave,  the  landlord  and  his  wife  sim¬ 
ply  moved  into  the  living  room.  "In  that  living  room  he  and  his  wife  stayed  for  17  days  and  nights  ..., 
unwanted  guests  of  unwanted  tenants."  A  jury  awarded  exemplary  damages  to  the  Welshes  for  "invasion 
of  the  right  of  privacy." 

The  landlord  appealed  the  verdict,  contending  that  "'invasion  of  their  right  of  privacy'  includes  only  unli¬ 
censed  publication  of  names,  pictures  and  other  matters  of  a  private  nature."  This  contention  prompted 
the  Supreme  Court  to  examine  closely  the  issue  of  privacy,  ultimately  recognizing  the  common-law  right 
of  privacy  in  Montana:  "That  Pritchard  [landlord]  invaded  the  privacy  and  right  of  privacy  of  the  Welshes 
is  beyond  question."  The  Court  upheld  damages,  agreeing  with  the  jury  on  "the  gravity  of  a  stranger  in¬ 
vading  and  destroying  the  privacy  and  sacredness  of  the  home  ..." 


State  of  Montana  v.  Brecht  (1971)  —  criminal  (157  Mont  264 , 485  P2d  47) 

In  this  murder  case,  the  Supreme  Court  again  examined  the  right  of  privacy  under  the  search  and  seizure 
provision  of  the  1889  Constitution,  as  well  as  under  the  Fourth  Amendment  to  the  U.S.  Constitution. 
Brecht  was  tried  for  the  shotgun  slaying  of  his  wife.  Trial  court  admitted  the  testimony  of  the  victim's  sis¬ 
ter,  who  had  listened  on  an  extension  to  a  phone  conversation  between  Brecht  and  his  wife;  Brecht  had 
said  he  had  his  shotgun  and  "would  use  it." 

The  Court  reviewed  Samlin  and  King  (see  page  3),  reiterating  that  the  search  and  seizure  provision  "pro¬ 
tects  persons  and  their  rights  to  privacy  and  is  not  confined  to  trespass  against  property  rights."  The  state 
contended  that  "the  protection  is  afforded  only  against  violations  by  law  enforcement  officers  and  not 
against  violations  by  private  citizens."  The  Court  replied  tersely,  "We  think  not.  The  violation  of  the  right 
of  privacy  ...  is  as  detrimental  ...  in  the  one  case  as  in  the  other."  The  Court  used  Welsh  v.  Roehm  (above) 
to  support  and  fortify  the  right  of  privacy  in  this  criminal  case.  The  disputed  testimony  was  suppressed 
and  a  new  trial  directed. 


Access  to  Public  Documents  and  Information 

Mountain  States  Telephone  v.  Dept,  of  Public  Service  Regulation  (1981)  —  records  (194  Mont  277, 634  P2d  181) 
This  action  arose  from  a  rate  request  submitted  by  Mountain  Bell  to  the  Public  Service  Commission  (PSC). 
The  Montana  Consumer  Council  (MCC),  a  party  to  regulation  representing  the  rate  payers,  requested  cer¬ 
tain  information  from  Mountain  Bell.  Mountain  Bell  agreed  to  turn  over  the  information  only  if  the  PSC 
would  grant  a  protective  order  to  avoid  divulgence  of  "trade  secrets."  The  PSC  denied  the  order,  citing 
the  right  to  know  provision  (Article  II,  §  9)  and  asserting  that  Mountain  Bell,  as  a  corporation,  could  not 
have  "individual  privacy"  referred  to  in  Art.  II,  Sect.  9.  The  PSC  also  said  that  the  Public  Records  Act  and 
the  PSC  statutes  required  it  to  leave  all  records  open  to  public  inspection. 
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Mountain  Bell  then  asked  for  a  protective  order  from  District  Court,  which  upheld  the  PSC.  The  legal  is¬ 
sues  facing  the  Supreme  Court  were  complex,  extending  beyond  a  simple  application  of  the  right  to  know 
provision.  Essentially,  the  Court  agreed  partially  with  Mountain  Bell  in  concluding  that  "trade  secret  in¬ 
formation  of  the  kind  involved  here  is  a  species  of  property  that  is  entitled  to  constitutional  protection;  ... 
we  have  further  concluded  that  the  provisions  of  our  state  constitution  and  statutes,  when  applied  to  deny 
the  protective  order  in  this  case,  have  the  effect  of  violating  ...  the  Fourteenth  Amendment  of  the  federal 
constitution,  and  the  due  process  clauses  of  the  state  and  federal  constitutions." 

By  labeling  trade  secrets  as  property,  the  Court  recognized  it  was  setting  up  a  conflict  beyond  "individual 
privacy"  and  the  "public  right  to  know."  In  the  end,  the  right  of  Mountain  Bell  to  protect  its  property  won 
out  over  the  public's  right  to  know,  while  still  allowing  the  PSC  to  collect  the  information  it  needed  to  de¬ 
cide  the  rate  increase  request.  It  issued  an  interlocutory  order  directing  District  Court  to  provide  the  pro¬ 
tective  order  Mountain  Bell  wanted,  meaning  the  PSC  had  to  close  to  inspection  any  files  containing  trade 
secret  information. 

The  Supreme  Court  went  a  step  further,  though.  It  addressed  the  PSC's  contention  that  Mountain  Bell 
could  not  claim  "individual  privacy."  It  wanted  to  put  "this  possible  corporate  classification  to  rest ...  by 
stating  that  the  demands  of  individual  privacy  of  a  corporation  as  well  as  of  a  person  might  clearly  exceed 
the  merits  of  public  disclosure,  and  thus  come  within  the  exception  of  the  right  to  know  provision." 


Montana  Human  Rights  Division  v.  City  of  Billings  (1982)  —  records  (199  Mont  434,  649  P2d  1283) 
Four  people  had  filed  complaints  with  the  Human  Rights  Commission  (HRC)  against  the  City  of  Billings. 
While  investigating,  the  HRC  submitted  a  supplemental  interrogatory  to  the  City,  requesting  relevant  per¬ 
sonnel  records  of  the  complainants  and  other  specified  employees  and  applicants.  The  City  refused  to 
hand  over  the  records  on  any  person  other  than  the  complainants,  so  the  HRC  issued  a  subpoena.  The 
City  responded  that  it  would  provide  the  records  only  under  a  court  order,  so  the  HRC  took  it  to  court. 
District  Court  came  down  on  the  side  of  the  City,  citing  the  non-complainants'  rights  of  privacy  under  Ar¬ 
ticle  II,  §  10. 

On  appeal,  the  HRC  argued  that  it  needed  the  information  to  conduct  a  proper  investigation.  It  also  relied 
on  Hastetter  (see  page  83),  saying  no  privacy  right  exists  where  an  employee  or  applicant  voluntarily  sub¬ 
mits  information  to  a  third  party.  The  Supreme  Court  disagreed:  "In  the  present  case,  the  personal  infor¬ 
mation  submitted  to  employers  ...  is  quite  different  from  the  relatively  innocuous  telephone  records  in 
Hastetter.  While  we  are  aware  that  much  of  the  information  ...  in  employment  files  ...  is  harmless  or  is  al¬ 
ready  a  matter  of  general  knowledge,  we  are  not  persuaded  that  the  records  are  entirely  free  of  damaging 
information  which  the  individuals  involved  would  not  wish  and  in  fact  did  not  expect  to  be  disclosed.  The 
standard  set  forth  in  Hastetter  is  whether  the  party  involved  subjectively  expected  the  information  to  be 
and  remain  private,  and  whether  society  is  willing  to  recognize  that  expectation  as  reasonable." 

The  Court  discussed  the  types  of  information  that  employees  and  applicants  might  give  to  employers. 

And  even  though  an  employer  might  provide  no  specific  assurance  of  confidentiality,  the  Court  said,  "we 
believe  that  employees  would  reasonably  expect  such  communication  normally  would  be  kept  confiden¬ 
tial.  Therefore,  we  find  that ...  the  information  requested  by  the  HRC  is  subject  to  the  protection  of  Mon¬ 
tana's  constitutional  right  of  privacy." 

The  HRC  also  had  argued  that  only  the  affected  individuals  could  claim  a  right  of  privacy;  the  City  had  no 
standing  to  assert  the  right  on  behalf  of  its  employees.  The  City's  response  focused  on  its  liability:  it  could 
be  sued  by  the  individuals  for  divulging  private  information.  The  Court  agreed  that  "potential  economic 
injury  is  sufficient  to  establish  standing." 

Having  established  that  the  requested  information  falls  under  the  privacy  protection,  the  Court  recognized 
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that  “the  right  of  privacy  is  not  absolute,  and  ...  under  certain  circumstances,  the  State's  interest  in  obtain¬ 
ing  information  about  individuals  may  outweigh  the  individuals'  right  of  privacy."  Looking  at  the  HRC's 
request,  the  Court  said  a  compelling  state  interest  existed;  the  HRC  must  have  access  to  the  records:  “To 
deny  the  HRC  access  to  the  material  it  seeks  renders  ineffectual  a  substantial  portion  of  its  statutory  inves¬ 
tigative  powers,  and  is  a  large  step  toward  drawing  the  teeth  of  the  HRC.  That  we  are  unwilling  to  do." 

Finally,  the  Court  said  that  once  the  information  is  turned  over  to  the  HRC,  it  still  must  be  protected.  The 
HRC  had  cited  its  own  regulation  on  confidentiality,  but  the  Court  said,  “We  do  not  find  this  regulation  to 
be  an  adequate  protection  of  the  right  of  privacy."  Following  the  Mountain  States  decision  (see  page  4),  the 
Court  saw  the  need  for  a  protective  court  order  that  would  balance  the  competing  rights.  It  directed  Dis¬ 
trict  Court  to  issue  an  order  requiring  the  City  to  provide  the  requested  information.  Further  the  order 
would  require  the  HRC  to  protect  the  information,  with  two  stipulations:  (1)  in  the  event  of  a  hearing,  the 
HRC  would  alter  the  information  to  conceal  the  identities  of  any  non-complainants,  and  (2)  in  the  event 
that  the  identity  of  any  non-complainant  had  to  be  disclosed,  the  HRC  could  not  do  so  without  a  further 
court  order  of  "authorization  and  protection." 


Cox  v.  Lee  Enterprises  (1986)  —  records ,  courts  (222  Mont  527,  723  P2d  238) 

A  client  of  Dale  Cox,  a  Glendive  attorney,  filed  a  malpractice  suit  against  him  in  Federal  District  Court, 
Washington  state.  Before  Cox  was  served  with  the  complaint,  the  Billings  Gazette  published  an  article  cit¬ 
ing  the  allegations  against  him.  The  lawsuit  was  subsequently  moved  to  Federal  District  Court  in  Billings, 
which  granted  summary  judgment  to  Cox.  Cox  then  filed  a  defamation  suit  in  Federal  District  Court 
against  Lee,  the  Gazette's  parent  company,  and  the  Gazette.  The  publishers  responded  that  their  article  was 
privileged  under  statute  (27-1-804(4),  MCA)  that  allows  a  fair  and  true  report  without  malice  of  a  judicial 
proceeding.  Federal  District  Court  certified  the  question  to  the  Montana  Supreme  Court. 

Noting  that  the  term  “judicial  proceeding"  is  not  defined  in  the  MCA,  the  Court  sought  to  construe  legisla¬ 
tive  intent  with  regard  to  its  meaning.  It  held  "that  the  filing  of  a  complaint  was  intended  to  be  included 
within  the  phrase  'judicial  proceeding.'"  Further,  the  Court  said,  “The  right  to  inspect  pubic  [sic]  docu¬ 
ments  and  be  fully  informed  of  their  contents  finds  strong  expression  in  our  state  constitution."  (Article  II, 
§  9)  “A  complaint  is  a  public  document"  under  the  Open  Records  Act  (2-6-101,  MCA).  Under  these  de¬ 
terminations,  the  Gazette  enjoyed  the  qualified  privilege  to  publish  its  article. 

The  Court  noted,  though,  “Our  function  is  not  to  determine  whether  the  Billings  Gazette  should  respond  in 
damages.  That  question  will  be  decided  by  a  jury  in  federal  court.  Fairness,  truth  and  malice  will  be  at  the 
controversy's  core.  The  qualified  privilege  exists  only  where  the  report  was  true,  fair,  and  published  with¬ 
out  malice." 

Justice  Harrison  dissented,  noting  the  gravity  of  the  malpractice  charges  against  Cox  and  the  fact  that  he 
was  unaware  of  them,  nor  had  the  Gazette  tried  to  check  with  him.  He  cited  earlier  cases  from  other  juris¬ 
dictions  supporting  the  conclusion  that  "public  policy  considerations  and  the  promotion  of  important  val¬ 
ues  requires  that  a  privilege  not  be  extended  to  the  publication  in  question." 

Justice  Sheehy  joined  in  the  dissent,  agreeing  with  Harrison.  He  further  contended  that  the  privilege  in 
question  "should  be  examined  in  light  of  the  later  adoption  in  the  1972  Montana  Constitution  of  this  provi¬ 
sion:  '...  Every  person  shall  be  free  to  speak  or  publish  whatever  he  will  on  any  subject,  being  responsible 
for  all  abuse  of  that  liberty.'  Art.  II,  Section  7."  This  freedom  is  far  more  broad  than  the  statutory  privilege, 
said  Sheehy,  but  the  Gazette  would  have  to  answer  to  any  abuse  of  that  liberty. 


O'Neill  v.  Department  of  Revenue  (1987)  —  records  (227  Mont  226, 739  P2d  456) 

The  Supreme  Court  made  its  only  mention  of  "limited  disclosure"  in  this  case.  At  issue  was  the  judicial 
review  of  a  decision  by  the  State  Tax  Appeal  Board.  One  question  examined  whether  state  tax  law  prohib¬ 
ited  the  Department  of  Revenue  from  disclosing  certain  information. 
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Throughout  the  tax  appeal,  DOR  said  it  based  the  tax  assessment  on  "comparable  sales."  DOR  said  it  got 
the  data  from  Realty  Transfer  Certificates,  but  didn't  reveal  any  details.  State  law  at  15-7-308,  MCA,  re¬ 
quires  the  RTCs  be  kept  confidential,  "because  the  legislature  finds  that  the  demands  of  individual  privacy 
outweigh  the  merits  of  public  disclosure." 

In  light  of  the  law,  the  Court  said,  "we  must  draw  a  distinction  between  public  disclosure  and  limited  dis¬ 
closure  to  the  taxpayer  party,  tax  boards  and  reviewing  courts  in  contested  proceedings."  The  Court  held 
that  DOR  must  disclose  data  from  RTCs  to  those  parties.  The  information  would  not  be  available  to  the 
public.  At  the  end  of  the  contested  proceeding,  the  RTC  data  must  be  sealed  from  public  inspection.  The 
Court's  holding  would  require  the  appellant  taxpayer  to  get  a  subpoena  to  compel  release  of  the  relevant 
data. 


Belth  v.  Bennett  (1987)  —  records  (227  Mont  341 ,  740  P2d  638) 

This  case  represented  a  major  collision  between  the  right  to  know  and  the  right  of  privacy,  resulting  in  a 
four-to-two  Supreme  Court  decision.  Joseph  Belth  of  Indiana  was  editor  of  a  monthly  publication.  Insur¬ 
ance  Forum.  In  March,  1985,  he  submitted  a  request  to  the  State  Auditor  and  Insurance  Commissioner 
(Bennett)  to  be  allowed  access  to  certain  reports.  The  reports  in  question  are  published  regularly  by  the 
National  Association  of  Insurance  Commissioners  (NAIC)  through  its  Insurance  Regulatory  Information 
System  (IRIS). 

The  IRIS  reports  provide  two  types  of  information:  statistical  calculations  from  data  supplied  by  insurance 
companies  and  an  analysis  of  those  statistics.  NAIC  provides  the  reports,  under  cover  of  confidentiality,  to 
help  regulators  determine  whether  a  company  doing  business  in  their  state  requires  investigation.  Bennett 
refused  to  provide  the  reports  to  Belth,  so  he  took  the  issue  to  court,  relying  on  the  right  to  know  provision 
of  the  Montana  Constitution. 

Bennett  based  her  defense  on  four  assertions:  (1)  releasing  the  information  would  cause  unwarranted  in¬ 
jury  to  insurance  companies;  (2)  the  IRIS  reports  contained  matters  of  individual  privacy;  (3)  the  IRIS  re¬ 
ports  contained  investigative  information,  and  (4)  a  specific  statute,  passed  in  1959,  authorized  her  to  deny 
access: 

The  commissioner  may  withhold  from  public  inspection  any  examination  or  investigation  report  for  so 
long  as  he  deems  such  withholding  to  be  necessary  for  the  protection  of  the  person  examined  against 
unwarranted  injury  or  to  be  in  the  public  interest.  (33-1-412(5),  MCA)  (Note:  Repealed  1993,  but  see  33- 
10-217(l)(d)  and  33-1-409(6)  regarding  confidentiality) 

District  Court  granted  summary  judgment  to  Belth.  Five  findings  underpinned  the  decision:  (1)  a  corpo¬ 
ration  (such  as  the  insurance  companies)  could  not  claim  a  right  of  privacy;  (2)  a  public  official  (Bennett) 
could  not  assert  the  right  of  privacy  on  behalf  of  someone  else;  (3)  the  Constitution  presumes  that  all 
documents  are  accessible,  with  limited  exceptions;  (4)  the  statute  in  question  conflicted  with  the  right  to 
know  provision,  and  (5)  the  statute  was  unconstitutional.  The  court  ordered  Bennett  to  provide  the  IRIS 
reports  to  Belth.  Bennett  appealed. 

On  the  first  issue,  the  Supreme  Court  said,  "We  have  already  ruled  on  that  question."  Citing  Mountain 
States  Telephone  (page  4),  the  Court  reaffirmed  that  a  corporation  may  claim  the  right  of  privacy.  On  the 
second  issue,  the  Court  cited  Montana  Human  Rights  Division  (page  5),  where  it  held  that  the  City  of  Billings 
could  assert  the  privacy  right  on  behalf  of  its  employees.  In  this  case,  it  held  "that  the  same  rule  allows 
[Bennett]  to  assert  the  privacy  rights  of  insurance  companies  which  are  the  subject  of  the  IRIS  informa¬ 
tion." 

Next,  the  Court  examined  the  statute  in  question.  "We  disagree,"  said  the  Court,  "that  the  statute  is  un- 


7 


constitutional  on  its  face."  The  Court  held  that  the  statutory  exception  to  release  of  reports  was  "identical 
to,  and  coextensive  with,  the  right  of  privacy  exception  to  the  'Right  to  Know.'"  Given  the  Court's  duty 
under  precedent  that  "whenever  there  are  differing  possible  interpretations  of  a  statute,  a  constitutional 
interpretation  is  favored  over  one  that  is  not,"  the  Court  said  that  "the  statutory  language  is  simply  an  al¬ 
ternative  expression  of  the  constitutional  privacy  exception." 

"We  also  disagree,"  the  Court  continued,  "...  that  the  statute  was  unconstitutional  as  applied  in  this  case." 
It  faulted  the  District  Court  for  not  performing  the  balancing  test  between  the  merits  of  privacy  and  disclo¬ 
sure  and  undertook  to  do  so  itself.  On  the  first  part  of  the  test,  it  found  "that  the  insurance  companies  did 
have  a  subjective  or  actual  expectation  of  privacy  in  the  IRIS  reports,"  given  that  NAIC  stated  the  reports 
are  confidential.  Further,  said  the  Court,  "Given  the  NAIC  assurance  of  confidentiality  and  the  admitted 
possibility  of  inaccurate  information  [in  the  reports],  we  hold  that  the  insurance  companies'  expectations 
of  privacy  are  reasonable." 

Undertaking,  then,  to  balance  the  merits  of  privacy  and  disclosure,  the  Court  determined  "that  the  privacy 
interest  at  stake  is  a  substantial  one."  It  noted  that  several  statutes  require  the  Commissioner  of  Insurance 
to  examine  companies  and  make  the  reports  available  for  inspection.  "We  agree  that  there  would  be  some 
public  benefit  to  disclosure  [of  the  IRIS  reports].  We  do  not  find  that  that  benefit  would  outweigh  the  de¬ 
mands  of  individual  privacy.  The  benefits  of  disclosure  are  diminished  by  the  availability  of  similar  final, 
relatively  non-sub jective  examinations  made  by  the  State."  (emphasis  in  original)  "Thus,"  concluded  the  de¬ 
cision,  "[Bennett]  may  properly  deny  ...  Belth  access  to  the  IRIS  reports." 

Justice  Sheehy  filed  a  lengthy  dissent,  joined  by  Justice  Hunt.  "If  the  'right  to  know'  ...  means  anything," 
wrote  Sheehy,  "it  means  that  this  specific  information  should  be  available  to  Montana  insureds  and  to  any 
organization  . . .  that  would  funnel  such  information  to  Montana  insureds." 

First  off,  he  contended,  "the  basic  information  used  by  IRIS  is  public  information."  Noting  that  IRIS  draws 
its  information  from  "ratios"  and  "annual  statements"  that  are  open  to  the  public,  Sheehy  said,  "It  is  non¬ 
sense  to  hold  that  there  is  an  expectation  of  privacy  in  the  results  so  derived  from  public  information.  It 
approaches  inanity  to  hold  that  Montana  insureds  shall  not  be  allowed  to  know  which  troubled  companies 
are  doing  business  in  Montana  or  that  they  are  troubled  companies." 

Sheehy  argued  that  the  determination  in  this  case  could  not  be  based  on  the  right  to  know  provision  alone; 
it  must  also  consider  Article  II,  Sections  8  (right  to  participate)  and  10  (right  of  privacy).  In  examining  the 
majority's  balancing  test,  Sheehy  contended  that  insurance  companies  are  involved  in  the  financial  affairs 
of  the  public.  "It  should  be  clear,"  he  wrote,  "because  the  insurers  are  so  affected  with  a  public  interest,  . . . 
there  is  a  compelling  state  interest  which  overrides  any  right  of  individual  privacy."  And  since  the  IRIS 
reports  provide  information  that  may  lead  the  Commissioner  of  Insurance  to  investigate  a  company,  "Sec¬ 
tion  8  obviously  intends  that  governmental  agencies  open  up  such  information  prior  to  the  final  decision  of 
the  regulators."  (emphasis  in  original) 

State  of  Montana  v.  Thiel  (1989)  —  criminal,  courts,  records  (236  Mont  63,  768  P2d  343) 

Gordon  Thiel  appealed  his  sexual  offense  conviction.  One  issue  concerned  the  fact  that  the  trial  court  had 
not  allowed  him  to  see  the  file  of  the  social  worker  assigned  to  the  children  he  had  molested.  Thiel  con¬ 
tended  that  the  refusal  of  access  denied  violated  his  right  to  confront  his  accusers. 

The  file  was  protected  by  a  specific  statute  (§  41-3-205,  MCA).  The  law  mandates  confidentiality  of  child 
abuse  and  neglect  records.  It  also  allows  in  camera  inspection  by  a  judge  and  grants  the  judge  discretion  to 
disclose  the  contents,  if  necessary  for  "fair  resolution  of  an  issue  . . .."  In  Thiel's  case,  the  trial  judge  had 
twice  inspected  the  file  in  camera,  but  refused  to  allow  Thiel  to  see  it. 

The  Supreme  Court  noted  that  it  had  not  yet  addressed  the  constitutionality  of  the  law,  but  that  the  U.S. 
Supreme  Court  had  upheld  a  similar  Pennsylvania  statute  (Pennsylvania  v.  Ritchie  (1987),  480  U.S.  39, 107 
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S.Ct.  989).  In  line  with  that  ruling,  the  Montana  Court  held  "that  Montana's  child  abuse  confidentiality 
statute  as  it  applies  to  file  review  does  not  violate  a  defendant's  right  to  confront  his  accusers." 


Engrav  v.  Cragun  (1989)  —  records  (236  Mont  260,  769  P2d  1224) 

Barry  Engrav  was  a  University  of  Montana  student  from  Granite  County.  He  was  conducting  research  for 
a  report  on  law  enforcement  in  the  county  and  submitted  a  request  to  the  sheriff  for  "records  of  the  daily 
log  of  phone  calls,  case  files  of  criminal  investigations,  pre-employment  investigations,  and  lists  of  arrested 
persons."  The  defendant  here  was  the  sheriff,  who  denied  access  to  the  records.  Engrav  took  him  to  court, 
and  District  Court  sided  with  the  sheriff,  "finding  that  the  right  of  privacy  of  those  people  on  the  re¬ 
quested  lists  and  investigation  reports  held  a  right  of  privacy  that  outweighed  the  public  right  to  know." 

Engrav's  appeal  focused  on  Article  II,  §  9  (the  right  to  know),  but  he  also  relied  on  the  Public  Records  Act 
(2-6-102,  MCA).  The  sheriff  relied  on  the  Criminal  Justice  Information  Act  (44-5-101,  et  seq.,  MCA),  which 
stipulates  that  many  of  the  requested  records  should  remain  confidential.  The  Supreme  Court  began  its 
consideration  by  stating,  "[I]t  is  important  to  remember  that  in  all  the  relevant  laws  the  right  of  privacy  for 
the  individual  is  expressly  regarded."  The  Court  then  applied  its  two-part  test  to  the  various  records  En¬ 
grav  wanted;  it  reached  a  consistent  conclusion  that  the  persons  involved  had  actual  expectations  of  pri¬ 
vacy  regarding  the  information  in  the  records  and  that  their  expectations  were  reasonable. 

Once  the  privacy  rights  were  thus  established,  the  Court  implicitly  turned  to  Article  II,  §  10  (right  of  pri¬ 
vacy).  "Before  this  Court  will  invade  the  personal  privacy  of  the  persons  involved,  a  compelling  state  in¬ 
terest  to  do  so  must  be  found.  There  is  no  compelling  state  interest  here  which  allows  the  dissemination  of 
the  requested  information.  [Engrav]  wishes  to  do  a  study  for  a  school  research  project;  this  is  not  a  suffi¬ 
cient  state  interest." 


Great  Falls  Tribune  v.  Cascade  County  Sheriff  and  City  of  Great  Falls  (1989)  —  records 

(238  Mont  103,  775  P2d  1267) 

Following  the  arrest  of  a  suspect  in  November,  1988,  a  jailer  noticed  injuries  to  the  suspect's  head  and  face. 
A  subsequent  investigation  lead  to  disciplinary  action  against  one  deputy  sheriff  (suspension)  and  three 
police  officers  (one  was  fired;  the  other  two  resigned  as  an  alternative  to  dismissal).  A  Tribune  reporter 
saw  a  report  which  contained  the  names  of  several  officers  without  specifying  their  involvement.  When  he 
tried  to  find  out  the  names  of  the  officers  who  had  been  disciplined,  the  county  and  city  refused  to  reveal 
the  information,  citing  the  officers'  right  of  privacy.  The  Tribune  filed  suit  to  compel  disclosure,  and  Dis¬ 
trict  Court  issued  an  order  for  the  city  to  do  so.  (By  this  time,  the  sheriff's  office  had  identified  the  deputy 
and  had  been  dismissed  from  the  suit.) 

On  appeal,  the  Supreme  Court  invoked  its  two-part  balancing  test  and  reviewed  several  cases  (Montana 
Human  Rights  Division,  page  5,  Missoulian,  page  52,  Belth,  page  7,  and  Engrav,  page  9).  Turning  to  this  case, 
the  Court  affirmed  the  District  Court  order:  "The  law  enforcement  officer  in  this  case  may  have  had  a  sub¬ 
jective  or  actual  expectation  of  privacy  relating  to  the  disciplinary  proceedings  against  them.  However, 
law  enforcement  officers  occupy  positions  of  great  public  trust.  Whatever  privacy  interest  the  officers 
have  ...  is  not  one  which  society  recognizes  as  a  strong  right. 

"On  the  other  hand,"  the  Court  continued,  "the  public  has  a  right  to  know  when  law  enforcement  officers 
act  in  such  a  manner  as  to  be  subject  to  disciplinary  action.  ...  We  conclude  that  the  public's  right  to  know 
in  this  situation  represents  a  compelling  state  interest."  Based  on  this  analysis,  the  Court  stated,  "The  pri¬ 
vacy  interest  of  the  officers  does  not  clearly  exceed  the  public's  right  to  know.  We  note  that  we  are  not  rul¬ 
ing  that  the  entirety  of  any  personnel  files  must  be  revealed[,]  ...  only  the  release  of  the  names  of  the  offi¬ 
cer  who  was  terminated  and  those  who  resigned." 


In  re  Lacy:  Allstate  Insurance  Co.  v.  City  of  Billings  (1989)  —  records  (239  Mont  321,  780  P2d  186) 
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This  case  arose  from  an  application  by  Allstate  to  the  Billings  police  to  obtain  investigation  records  regard¬ 
ing  the  death  of  a  person  Allstate  had  insured.  In  applying  for  life  insurance,  the  person  had  told  Allstate 
he  didn't  use  drugs  and  had  no  prior  treatment  for  AIDS.  Nine  months  later,  he  died  at  a  Billings  motel. 
Investigation  revealed  syringes  and  drugs,  and  the  coroner  reported  that  the  deceased  was  a  frequent  drug 
user  and  tested  positive  for  HIV.  The  coroner  ruled  the  death  accidental. 

Allstate  wanted  to  investigate  further,  suspecting  that  the  cause  of  death  was  suicide.  The  company  asked 
for  access  to  investigation  reports.  Conceding  to  the  city's  interpretation  of  the  Criminal  Justice  Informa¬ 
tion  Act  (CJIA),  Allstate  petitioned  District  Court  for  release  of  the  records.  The  company  and  the  city 
agreed  (1)  against  a  general  release  of  the  records,  (2)  that  District  Court  could  secretly  review  the  records 
and  decide  what  could  be  released  to  Allstate,  and  (3)  the  court  would  issue  a  protective  order  directing 
Allstate  to  keep  the  information  confidential.  However,  District  Court  determined  that  Allstate  was  not 
authorized  by  the  CJIA  to  receive  the  information  and  denied  access.  Allstate  appealed. 

The  Supreme  Court  acknowledged  the  ongoing  tension  between  the  right  of  privacy  and  the  right  to 
know:  "An  easy  solution  which  would  provide  concrete  and  uniform  guidance  in  the  balancing  of  these 
two  guarantees  has  evaded  both  the  courts  and  the  legislature."  The  Court  noted  the  legislature's  attempt 
to  balance  the  rights  in  the  CJIA:  "dissemination  of  confidential  criminal  justice  information  is  restricted  to 
criminal  justice  agencies  or  to  those  authorized  by  law  to  receive  it."  (44-5-303,  MCA)  Because  Allstate 
could  not  point  to  any  statute  authorizing  it  to  receive  the  records.  District  Court  had  ruled  they  could  not 
obtain  them. 

In  light  of  the  Constitution,  the  Court  didn't  like  this  interpretation.  "The  trial  court's  opinion  ...  effec¬ 
tively  delegates  to  the  legislature  the  authority  to  place  binding  construction  upon  the  State  Constitution. 
However,  its  provisions  control  the  legislature,  not  vice  versa.  While  the  legislature  is  free  to  pass  laws 
implementing  constitutional  provisions,  its  interpretations  and  restrictions  will  not  be  elevated  over  the 
protections  found  within  the  Constitution."  In  this  case,  the  Court  noted,  "The  trial  court  held  that  in  or¬ 
der  to  be  'authorized  by  law/  one  must  be  specifically  authorized  by  statute.  We  find  that  this  reading  ... 
is  too  narrow." 

The  misunderstanding  turned  on  the  use  of  the  word  "law":  "the  word  Taw'  includes  constitutional  as 
well  as  statutory  law.  Accordingly,  one  is  'authorized  by  law'  to  receive  criminal  justice  information  by 
the  Right  to  Know  provision  of  the  Constitution.  The  only  limitation  on  the  right  to  receive  this  informa¬ 
tion  is  the  constitutional  right  to  privacy."  Given  that  the  judiciary  must  interpret  the  Constitution,  the 
Court  said  that  "it  is  the  courts'  duty  to  balance  the  competing  rights  to  determine  what,  if  any  informa¬ 
tion,  should  be  given  to  the  party  requesting  information  from  the  government.  In  view  of  the  policies  be¬ 
hind  the  [CJIA],  it  is  incumbent  on  any  party  to  make  a  proper  showing  in  order  to  be  eligible  to  receive 
such  specific  confidential  information.  It  appears  Allstate  has  met  this  initial  burden." 

The  Court  remanded  the  case,  with  instructions  that  District  Court  review  the  records  and  decide  what  to 
release.  "In  making  this  examination,  the  court  shall  take  into  account  and  shall  balance  the  competing  in¬ 
terests  of  those  involved."  Further,  said  the  Court,  "Allstate  should  be  accorded  the  widest  breadth  of  in¬ 
formation  possible.  However,  its  request  should  be  reviewed  with  deference  towards  the  privacy  rights  of 
those  named  in  the  police  records." 


Associated  Press ,  et  al  v.  State  of  Montana  (1991)  —  records  (250  Mont  299, 820P2d421) 

This  decision  on  October  29, 1991,  threw  out  a  statute  passed  by  the  1991  legislature  that  took  effect  Octo¬ 
ber  1, 1991.  At  issue  was  §  46-11-701(6),  MCA,  enacted  as  a  part  of  a  large  bill  of  amendments  to  criminal 
procedure  laws.  The  section  under  scrutiny  read,  "An  affidavit  filed  in  support  of  a  motion  for  leave  to  file 
a  charge  or  warrant  must  be  sealed  unless  the  judge  determines  that  disclosure  of  the  information  in  the 
affidavit  is  required  to  protect  the  health,  safety,  or  welfare  of  the  public."  The  effect  of  the  law  would  be 
to  cut  off  any  information  on  a  pending  criminal  case  until  it  came  to  trial. 
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In  a  response  brief  representing  the  State  to  the  Supreme  Court,  the  Attorney  General  conceded  that  the 
law  probably  was  unconstitutional.  The  Court  itself  reached  this  opinion  in  short  order  and  unanimously. 
First,  concluded  the  Court,  "an  affidavit ...  to  file  a  criminal  charge  ...  is  a  document  of  a  public  body  or 
agency  ..."  subject  to  the  right-to-know  provision  of  the  constitution.  The  Court  then  considered  whether 
there  were  sufficient  reasons  to  seal  the  affidavits. 

In  a  friend-of-the-court  brief,  the  Criminal  Defense  Section  of  the  State  Bar  Association  argued  that  a 
criminal  defendant's  right  of  privacy  outweighs  the  public's  right  to  know  the  information  sealed  in  an  af¬ 
fidavit.  "However,"  said  the  Court,  "there  is  nothing  in  the  legislative  record  to  indicate  that  the  legisla¬ 
ture  determined  that,  or  even  considered  whether,  individual  privacy  requires  that  the  affidavits  ...  must 
be  sealed."  The  Court  lambasted  §  46-11-701(6),  MCA,  calling  it  "the  antithesis  of  the  standard  required 
under  the  Montana  Constitution." 

The  Court  also  said  the  statute  "represents  a  reversal  of  a  longstanding  policy  of  allowing  public  access  to 
such  affidavits."  Even  before  Montana  became  a  state,  public  access  to  the  documents  had  been  the  norm. 
Thus,  the  Court  declared  §  46-11-701(6),  MCA,  unconstitutional  and  ordered  it  stricken  from  the  law 
books. 

State  of  Montana  v.  Staat  (1991)  —  criminal ,  courts ,  records  (251  Mont  1,  822  P2d  643) 

Citing  State  v.  Brown  (see  page  100),  the  Supreme  Court  held  that  law  enforcement's  secret  recording  of  in¬ 
terrogations  did  not  violate  Staat's  right  of  privacy.  In  2008,  the  Court  overruled  this  line  of  cases  with 
State  v.  Goetz  (see  page  134). 

When  Leo  Staat  found  his  girlfriend,  a  victim  of  murder,  dead  in  her  kitchen,  he  destroyed  a  note  she  had 
left  for  him.  In  the  ensuing  investigation,  the  police  questioned  Staat  four  times  at  his  home.  Each  time, 
the  officer  wore  a  hidden  microphone  to  record  the  conversation  without  Staat's  knowledge.  Among  other 
issues  stemming  from  his  conviction  for  tampering  with  evidence,  Staat  argued  that  the  recording  violated 
his  right  of  privacy.  The  Supreme  Court  gave  his  argument  short  shrift:  "All  that  is  required  is  that  one 
party  to  the  conversation  clearly  consent  to  the  monitoring  ..."  and  "consent  may  be  given  by  a  police  of¬ 
ficer  or  informant."  In  State  v.  Goetz,  the  Court  reversed  this  ruling. 

State  of  Montana  v.  Burns  (1992)  —  criminal ,  courts ,  records  (253  Mont  37,  830  P2d  1318) 

This  criminal  case  involved  an  attempt  by  prosecutors  to  obtain  personnel  records  of  the  defendant.  Dis¬ 
trict  Court  refused  discovery  of  the  records,  and  the  Supreme  Court  affirmed. 

George  Bums  faced  charges  of  deviate  sexual  conduct.  The  prosecution  wanted  to  obtain  his  personnel  re¬ 
cords  from  the  Catholic  Diocese  of  Helena.  It  was  seeking  reports  of  related  instances  of  misconduct,  dis¬ 
ciplinary  actions,  and  witness  names.  The  diocese  refused  to  hand  over  the  records,  and  District  Court 
conducted  an  in  camera  review  of  the  file.  The  trial  judge  deemed  information  in  the  records  personal  and 
private  and  not  discoverable;  he  returned  the  file  to  the  diocese.  The  State  appealed. 

The  Supreme  Court  first  stated  its  agreement  that,  based  on  precedent.  District  Court  was  right  to  use  the 
in  camera  procedure  to  make  its  decision.  The  Court  noted  that  discovery  is  "a  broad  tool"  in  litigation,  but 
"not  without  restraint."  "When  discovery  of  documents  such  as  personnel  records  are  at  issue,"  the  Court 
continued,  "privacy  rights  are  undoubtedly  at  stake." 

The  Court  cited  its  own  "two-prong  test"  for  determining  if  a  privacy  interest  exists,  then  noted  that  the 
trial  judge  did  not  specifically  use  that  test.  However,  said  the  Court,  "it  is  apparent  from  his  comments  in 
the  record  that  the  test  is  satisfied,  barring  discovery  of  Bums'  personnel  records."  The  Court  found  this 
action  appropriate  and  not  an  abuse  of  discretion. 

Finally,  the  Court  made  note  of  the  District  Court's  ruling  that  the  records  were  "off  limits  in  this  particu¬ 
lar  matter."  "This  is  important,"  the  Court  commented,  "since  there  is  not  blanket  unavailability  of  per- 
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sonnel  records,  nor  should  the  outcome  of  this  appeal  point  to  that  end.  Personnel  records  may  be  discov¬ 
erable  given  the  correct  set  of  circumstances  and  after  appropriate  balancing  tests  are  considered 

Justice  Gray  dissented.  “For  reasons  that  are  completely  beyond  my  understanding,"  she  wrote,  “this 
Court  has  decided  to  permit  a  right  of  privacy  improperly  asserted  by  the  Roman  Catholic  Church  to  over¬ 
ride  all  State  interest  in  criminal  investigation  and  prosecution."  The  flaw  in  the  majority  decision,  accord¬ 
ing  to  Gray,  was  its  blind  acceptance  of  the  District  Court  findings  without  a  thorough  analysis.  Gray  as¬ 
serted  that  the  district  "court's  failure  to  enter  detailed  findings  or  any  legal  authority  whatsoever  essen¬ 
tially  renders  review  by  this  Court  impossible."  Gray  found  the  majority  decision  at  odds  with  precedent 
and  logic:  "I  can  conceive  of  no  explanation,  nor  is  one  offered,  for  the  majority's  conclusion  in  this  case 
that  the  State's  interest  in  prosecuting  sex  offense  cases  and,  indeed,  in  protecting  Montanans  from  perpe¬ 
trators  of  such  offenses,  must  give  way  to  the  privacy  interests  of  the  Helena  Diocese  of  the  Roman  Catho¬ 
lic  Church." 


PacifiCorp  v.  Department  of  Revenue  and  State  Tax  Appeal  Board  (1992)  —  records  (254  Mont  387, 
838  P2d  914) 

An  agency  can't  assert  the  right  of  privacy  on  behalf  of  the  party  requesting  information.  That's  one  out¬ 
come  of  this  complex  tax-assessment  dispute.  At  issue  was  PacifiCorp's  attempted  discovery  of  tax  audits 
from  other  states  and  the  Multistate  Tax  Commission  (MTC).  Montana  law  and  MTC  bylaws  use  identical 
language  to  deem  the  audits  confidential.  DOR  relied  on  this  language  to  withhold  the  audits  from  the 
taxpayer  that  was  audited.  District  Court  found  in  favor  of  DOR. 

The  Supreme  Court  didn't  agree.  It  addressed  the  issue  directly  in  light  of  the  constitutional  right  of  pri¬ 
vacy  and  right  to  know.  DOR  compared  its  refusal  to  the  situation  in  Belth  v.  Bennett  (see  page  7).  The 
Court  found  the  comparison  inaccurate,  saying  this  "is  not  a  situation  where  a  citizen  is  attempting  to  ob¬ 
tain  a  file  about  another  taxpayer;  here,  the  taxpayer  is  requesting  its  own  file."  "The  State  cannot  assert 
the  privacy  right  of  the  person  requesting  the  disclosure,"  said  the  Court.  "If  so,  the  State  could  circum¬ 
vent  the  individual's  right  to  know."  With  this  language,  the  Court  took  the  right  to  know  to  a  new  place 
—  the  individual's  right  to  see  confidential  information  an  agency  has  about  that  person. 

DOR  also  had  contended  that  it  was  protecting  the  privacy  rights  of  the  MTC  and  its  member  states.  The 
Court  didn't  buy  it:  "Montana,  California,  and  MTC  cannot  assert  the  right  to  privacy.  They  are  not  'indi¬ 
viduals'  under  Montana  law  —  they  are  government  entities.  The  only  privacy  interest  implicated  here  is 
the  taxpayer's.  We  hold  that  MTC  audit  reports  are  subject  to  discovery  ...,  consistent  with  PacifiCorp's 
constitutional  right  to  examine  public  documents." 

Justice  Harrison  tersely  dissented:  "I  totally  disagree  with  the  majority's  reasoning  in  this  opinion  and 
therefore  dissent  to  its  holding  herein." 


Citizens  to  Recall  Mayor  James  Whitlock  v.  Whitlock  and  Hamilton  City  Council et  al.  (1992)  — 
records  (255  Mont  517,  844  P2d  74) 

In  this  case,  a  citizens'  group  succeeded  in  compelling  the  City  Council  to  release  a  report  of  an  investiga¬ 
tion  into  the  conduct  of  the  mayor.  Although  investigations  into  allegations  of  misconduct  are  generally 
considered  private,  the  Supreme  Court  in  this  case  described  the  special  status  of  elected  officials. 

The  case  began  in  June  1990  when  Hamilton  City  Judge  Martha  Bethel  filed  a  human  rights  complaint 
against  the  City  and  its  mayor,  James  Whitlock.  Bethel  alleged  that  Whitlock  had  sexually  harassed  her 
and  discriminated  against  her.  The  city  hired  Ken  Toole  to  investigate  the  complaint  and  write  a  report. 
By  September  1991,  the  City  reached  a  settlement  with  Bethel;  on  her  part,  she  waived  her  right  of  privacy 
regarding  the  contents  of  Toole's  report.  The  settlement  stipulated  that  the  report  be  released. 
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However,  Whitlock  invoked  his  right  of  privacy  with  regard  to  the  report  and  any  City  Council  meetings 
discussing  his  conduct.  In  December  1991,  the  citizens'  group  filed  suit  seeking  a  court  order  to  have  the 
report  released.  The  City  Council  agreed  that  the  report  should  be  released  and  the  council  meetings 
open,  but  it  feared  being  sued  Whitlock.  In  March  1992,  District  Court  ordered  the  report  released. 
Whitlock  appealed. 

The  Supreme  Court  acknowledged  several  previous  decisions  protecting  the  privacy  of  personnel  issues 
and  records.  But  it  distinguished  this  case  by  the  fact  that  Whitlock  was  an  elected  official:  "...  whether  or 
not  Whitlock  had  an  expectation  of  privacy,  that  expectation  was  unreasonable  as  a  matter  of  law." 

The  Court  gave  two  reasons  for  its  conclusions.  "First,  Whitlock  is  an  elected  official  and  as  such  is  prop¬ 
erly  subject  to  public  scrutiny  in  the  performance  of  his  duties."  The  Court  said  its  previous  decisions 
have  closed  sensitive  personnel  matters  to  public  view,  restricting  the  information  to  access  only  by  the 
employer.  In  the  case  of  an  elected  official,  the  public  is  the  employer,  with  the  "right  to  be  informed  of  the 
actions  and  conduct  of  their  elected  officials." 

The  second  reason  related  to  the  kind  of  information  in  question.  The  Court  said  the  report  dealt  with  al¬ 
legations  of  misconduct.  The  citizens'  group  was  "not  seeking  ...  information  related  to  private  sexual  ac¬ 
tivity,  general  performance  evaluations,  or  proceedings  where  Whitlock's  character,  integrity,  honesty,  or 
personality  were  discussed.  While  Whitlock  might  reasonably  expect  privacy  in  ...  those  ...  matters,  soci¬ 
ety  will  not  permit  complete  privacy  and  unaccountability  when  an  elected  official  is  accused  of  sexually 
harassing  public  employees  or  other  misconduct  related  to  ...  official  duties." 

The  Court  also  noted  that  public  funds  were  used  to  settle  the  dispute  with  Judge  Bethel  and  possibly  to 
indemnify  Whitlock  for  his  legal  costs.  Therefore,  "the  public  is  entitled  to  know  the  precise  reason  for 
such  an  expenditure." 


Montana  Health  Care  Association  v.  Directors  of  the  State  Compensation  Mutual  Insurance  Fund 
(1993)  —  records  (256  Mont  146,  845  P2d  113) 

This  case  started  in  June,  1991,  after  the  State  Compensation  Mutual  Insurance  Fund  had  adopted  new 
workers'  compensation  insurance  rates.  The  Montana  Health  Care  Association,  a  non-profit  group  repre¬ 
senting  nursing  homes,  challenged  several  aspects  of  the  State  Fund's  rate-setting  process.  Two  issues  of 
MCHA's  appeal  to  the  Supreme  Court  are  germane  here. 

The  first  issue  concerned  State  Fund's  refusal  to  release  employer-specific  payroll  and  claims  information 
to  MHCA.  State  Fund  provided  information  on  the  general  method  used  to  calculate  worker's  comp  rates, 
but  would  not  provide  employer-specific  information  without  a  signed  release  from  each  policy  holder. 
MHCA  argued  that  the  right  to  know  (Article  II,  §  9)  mandated  access,  while  State  Fund  relied  on  the  right 
of  privacy  (Article  II,  §  10)  to  protect  the  records.  District  Court  had  agreed  with  State  Fund. 

The  Supreme  Court  recognized  that  the  issue  required  balancing  the  public's  right  to  know  against  the 
privacy  of  employees  and  employers  insured  by  State  Fund.  MHCA  conceded  that  the  records  it  wanted 
met  the  Court's  two-prong  test  establishing  they  are  private.  However,  MHCA  contended  that  the  merits 
of  public  disclosure  outweighed  the  privacy  interest;  without  the  information,  MHCA  could  not  check  the 
accuracy  of  State  Fund's  rate  calculations.  State  Fund  countered  that  "employer-specific  information 
should  not  be  released  merely  to  allow  MHCA  to  check  State  Fund's  arithmetic." 

State  Fund  relied  on  Belth  v.  Bennett  (see  page  7)  as  justification  for  denying  access.  The  Court,  however, 
drew  an  important  distinction:  "In  Belth  ...  we  found  that  the  insurance  companies  had  provided  the  in¬ 
formation  with  the  understanding  that  it  was  confidential  and  that  comparable  information  was  available 
...  elsewhere.  Here,  it  has  not  been  argued  that  the  insured  employees  and  employers  were  assured  of 
confidentiality,  and  comparable  information  is  not  available  elsewhere."  On  this  basis,  the  Court  held  that 
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"the  public's  right  to  know  therefore  outweighs  the  privacy  interest."  The  Court  directed  District  Court  to 
order  release  of  the  records. 

The  other  issue  was  whether  the  State  Fund  should  be  required  to  mail  copies  of  its  "Board  packet" 
(agenda  and  materials)  to  interested  parties  prior  to  a  meeting.  MHCA  contended  that  the  constitutional 
right  of  public  participation  (Article  II,  §  8)  and  the  Public  Participation  Act  (§  2-3-101,  et  seq.,  MCA)  re¬ 
quired  that  State  Fund  mail  advance  notice  of  meetings  and  the  board  packet  to  anyone  who  requested 
them.  State  Fund  countered  that  it  was  sufficient  to  have  the  packet  available  at  its  offices  (across  the 
street  from  MHCA  offices). 

The  Supreme  Court  affirmed  District  Court  on  this  issue:  "Neither  the  Public  Participation  Act  nor  the 
Open  Meetings  Act  requires  advance  mailings.  Making  ...  materials  available  ...  at  State  Fund's  office,  in 
our  view,  provides  a  'reasonable  opportunity'  for  participation."  However,  noted  the  Court,  State  Fund 
had  not  always  complied  with  the  legal  requirement  to  provide  advance  notice  of  its  actions  (2-3-103, 
MCA).  The  same  statute  requires  agencies  to  develop  procedures  allowing  public  participation,  and  the 
Court  found  State  Fund's  procedures  inadequate.  Therefore,  "State  Fund  ...  must  adopt  rules  that  comply 
with  §  2-3-103,  MCA." 


Bozeman  Daily  Chronicle  v.  City  of  Bozeman  Police  Department  and  Gallatin  County  Sheriff's 
Department  (1993)  —  records  (260  Mont  218, 859  P2d  435 ) 

The  Supreme  Court  here  merged  issues  raised  in  Tribune  (page  9),  Allstate  (page  9),  and  Citizens  to  Recall 
(page  12).  The  resulting  decision  held  that  the  newspaper  may  receive  confidential  records  of  a  criminal 
investigation  into  misconduct  by  a  police  officer. 

The  case  arose  in  March  1992  with  an  allegation  by  a  female  cadet  at  the  Montana  Law  Enforcement  Acad¬ 
emy  that  an  off-duty  Bozeman  police  officer  had  raped  her.  The  Gallatin  County  Sheriff  investigated  and 
recommended  prosecution.  The  Gallatin  County  Attorney  referred  the  case  to  the  Department  of  Justice, 
which  asked  the  Missoula  County  Attorney  to  follow  up.  The  Missoula  County  Attorney  recommended 
against  prosecution  but  in  favor  of  firing  the  police  officer.  Instead,  the  officer  resigned  in  April  1992. 

The  Daily  Chronicle  asked  the  City  and  the  Sheriff  to  release  the  officer's  name  and  the  investigation  report. 
Both  offices  refused,  saying  the  information  was  confidential  under  the  Criminal  Justice  Information  Act, 
The  Daily  Chronicle  sued  for  release  of  the  information  and  for  recovery  of  its  attorney  fees.  In  a  series  of 
actions.  District  Court  ordered  the  release  of  the  officer's  name  and  the  initial  offense  report,  but  denied  re¬ 
lease  of  investigation  documents.  The  court  also  ordered  the  City  to  pay  the  Daily  Chronicle's  attorney  fees. 
The  newspaper  appealed  the  withholding  of  the  records;  the  City  appealed  the  payment  of  attorney  fees. 

The  Supreme  Court  noted  that  the  Criminal  Justice  Information  Act  allows  release  of  confidential  informa¬ 
tion  only  to  those  "authorized  by  law."  Citing  its  holding  in  Allstate,  the  Court  reaffirmed  that  "the 
Chronicle  is  'authorized  by  law'  to  receive  confidential  criminal  justice  information  under  the  Right  to 
Know  provision  of  the  Montana  Constitution,"  qualified  by  the  right  of  privacy  and  a  "proper  showing" 
that  releasing  the  information  is  proper. 

The  Court  referred  to  Tribune  v.  Cascade  County  (page  9)  and  Citizens  to  Recall  Mayor  James  Whitlock  v. 
Whitlock  (page  12).  The  first  case  resulted  in  release  of  names  of  police  officers  disciplined  for  excessive 
force;  the  second  case  resulted  in  release  of  the  report  of  an  investigation  into  a  mayor's  alleged  miscon¬ 
duct.  The  first  case  cited  the  high  level  of  public  trust  placed  in  police  officers;  the  second  case  cited  the 
accountability  of  elected  officials  to  the  public.  Here,  the  Court  combined  the  issues:  "Specifically,  the  na¬ 
ture  of  the  office  [job]  mandates  that  the  office  holder  [officer]  be  properly  subject  to  public  scrutiny  in  the 
performance  of  his  duties,  and  the  public  has  the  right  to  be  informed  of  the  actions  and  conduct  of  such 
office  holders  [officers]."  [Insertions  in  original]  Accordingly,  held  the  Court,  "the  Chronicle  has  met  its 
initial  burden  to  make  a  proper  showing  to  receive  the  confidential  criminal  justice  information  at  issue." 
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The  Court  then  considered  any  limits  on  release  posed  by  the  right  of  privacy.  On  the  one  hand,  "the  po¬ 
lice  officer's  right  to  privacy  in  the  investigative  documents  at  issue  does  not  clearly  exceed  the  public's 
right  to  know  ..."  On  the  other  hand,  "...  the  privacy  rights  of  the  alleged  victim  and  of  the  witnesses 
outweigh  the  public's  right  to  know  and  must  be  accorded  adequate  protection  in  the  release  of  any  of  the 
investigative  documents  at  issue." 

To  address  the  means  for  protecting  that  privacy,  the  Court  reaffirmed  the  process  adopted  in  Allstate:  "A 
review  of  such  documents  is  ...  essential  in  determining  whether  or  not  the  privacy  interests  of  the  victim 
and  witnesses  can  be  protected  while  disseminating  the  remainder  of  the  information."  The  Court  in¬ 
structed  District  Court  to  review  the  documents  in  private  and  determine  what  material  to  release  to  the 
Daily  Chronicle.  In  line  with  this,  "the  City  and  Sheriff  should  be  given  the  opportunity  to  demonstrate 
why  all  or  portions  of  the  ...  documents  should  not  be  released  ..."  And  "[t]he  Chronicle  should  be  given 
as  much  information  as  possible  while  maintaining  the  privacy  rights  of  the  alleged  victim  and  witnesses." 
Finally,  ruled  the  Court,  "[t]o  the  extent  the  District  Court  deems  necessary,  the  release  of  any  information 
should  be  conditioned  upon  limits  contained  within  a  protective  order." 

The  last  issue  in  this  case  was  the  District  Court's  order  that  the  City  pay  the  Daily  Chronicle's  attorney  fees. 
The  Court  noted  that  "the  public  benefits  from  receiving  full  disclosure  of  relevant  information,  and  will 
benefit  because  of  the  Chronicle's  efforts.  By  awarding  attorney's  fees  against  the  City,  the  cost  of  litiga¬ 
tion  is  properly  spread  among  the  beneficiaries." 

The  City  argued  that  the  law  (§  2-3-221,  MCA)  that  allows  award  of  attorney  fees  should  only  apply  to  ac¬ 
tions  contesting  improperly  closed  meetings,  not  improperly  withheld  documents.  The  Court  noted,  how¬ 
ever,  that  the  law  allows  "discretionary  award  of  attorney's  fees  when  a  plaintiff  prevails  in  its  rights  under 
Article  II,  Section  9  of  the  Constitution.  That  Article  and  Section  guarantee  the  right  of  the  public  to  observe 
deliberations  and  examine  documents."  [emphasis  in  original]  "Because  the  Chronicle's  complaint  was 
grounded  in  the  Montana  Constitution,  and  because  the  Chronicle  prevailed  in  this  action,  the  District 
Court's  award  of  attorney's  fees  is  affirmed." 

In  Re  the  Investigative  Records  of  the  City  of  Columbus  Police  Department:  Gaustad  v.  City  of 
Columbus  (1994)  —  records  (265  Mont  379,  877  P2d  470) 

This  right-to-know  case  deals  not  with  substance  of  the  right,  but  with  the  award  of  attorney  fees  under 
section  2-3-221,  MCA.  Upon  allegations  of  an  adult  assaulting  a  child  in  the  Columbus  Elementary  School, 
the  city  police  investigated.  The  child's  mother,  Cynthia  Gaustad,  filed  an  action  seeking  access  to  the  in¬ 
vestigative  file;  she  also  sought  attorney's  fees  to  cover  the  cost  of  her  lawsuit.  She  got  to  view  and  copy 
the  file,  but  District  Court  denied  attorney's  fees.  Gaustad  appealed  the  denial. 

Gaustad  argued  that  the  Supreme  Court  decision  in  Bozeman  Daily  Chronicle  v.  City  of  Bozeman  (see  page  14) 
established  precedent  that  attorney  fees  were  mandatory  in  cases  such  as  these.  The  court  disagreed,  cit¬ 
ing  the  law's  language:  "A  plaintiff  who  prevails  ...  may  be  awarded  his  costs  and  reasonable  attorney's 
fees."  The  Court  noted  that  "may"  is  typically  used  for  discretionary  power.  In  addition,  the  history  of  the 
specific  statute  shows  "the  clear  intent  of  the  statute  is  that  an  award  of  attorney's  fees  is  discretionary  ..." 

However,  the  Court  noted  that  District  Court's  denial  of  attorney's  fees  "is  devoid  of  any  explanation  or 
rationale  for  its  decision."  Given  that  the  District  Court  decision  took  place  about  the  same  time  as  the  Su¬ 
preme  Court's  Bozeman  Daily  Chronicle  decision,  the  Court  remanded  the  case.  It  directed  District  Court  to 
consider  the  Daily  Chronicle  case  and  to  include  a  rationale  for  granting  or  denying  attorney  fees.  Later  on, 
another  appeal  ensued  (page  16). 

Justice  Trieweiler  dissented.  He  wrote  that  the  Court  should  interpret  "may"  as  mandatory  in  this  particu¬ 
lar  statute.  A  citizen  who  prevails  in  a  right-to-know  action  "has  performed  a  service  for  the  State  and  all 
other  citizens  ...  by  enforcing  a  part  of  our  Constitution  ....  The  expense  of  this  service,  which  is  of  benefit 
to  everyone  because  our  Constitution  is  reinforced  and  strengthened,  should  not  and  cannot  be  bom  solely 
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by  that  individual  who  takes  the  initiative  to  compel  a  public  official  to  perform  his  or  her  duty." 


In  Re  the  Investigative  Records  of  the  City  of  Columbus  Police  Department:  Gaustad  v.  City  of 
Columbus  (1995)  —  records  (272  Mont  486,  901  P2d  565) 

After  the  first  appeal  in  this  case  (see  page  15),  District  Court  issued  a  13-page  memorandum  and  order 
denying  Gaustad's  request  for  attorney's  fees.  Gaustad  appealed  again,  arguing  that  the  District  Court 
abused  its  discretion  because  of  "clear  error  of  judgment." 

Upon  review,  the  Supreme  Court  concluded,  "District  Court  conscientiously  balanced  the  competing 
rights  and  interests  of  the  individual's  right  to  privacy  with  the  public's  right  to  know."  As  a  result,  the 
Court  held,  "we  conclude  that  the  District  Court  clearly  employed  conscientious  judgment  and  did  not  ex¬ 
ceed  the  bounds  of  reason  in  its  decision."  The  Court  affirmed  the  judgment  denying  attorney's  fees. 


Becky  and  Becky  v.  Butte-Silver  Bozo  School  District  No.  1  and  Peters  (1995)  —  records 

(274  Mont  131,  906  P2d  193) 

A  high-school  student  failed  to  gain  acceptance  in  the  National  Honor  Society.  His  parents  tried  to  compel 
release  of  the  records  and  names  of  faculty  members  related  to  his  application.  District  Court  denied  the 
request,  and  the  Supreme  Court  affirmed  District  Court's  decision.  The  Court  also  articulated  a  "three- 
step  process"  when  consider  whether  it's  necessary  to  release  documents. 

Robert  Becky  was  a  senior  at  Butte  High  School.  His  grade  point  average  qualified  him  as  a  candidate  for 
National  Honor  Society.  Based  on  evaluations  by  Butte  High  faculty,  the  National  Honor  Society  denied 
membership  to  Robert.  Robert's  father,  Ray,  met  with  the  principal,  who  described  the  selection  process 
and  explained  that  several  teachers  had  rated  Robert  low  in  certain  categories.  The  principal  didn't  reveal 
the  names  of  the  teachers  or  the  substance  of  their  comments. 

The  Beckys  then  demanded  the  names  of  the  faculty  raters  and  all  documents  related  to  their  son's  candi¬ 
dacy  for  National  Honor  Society.  The  School  District  refused  to  release  the  information,  so  the  Beckys  filed 
an  action  seeking  a  court  order.  The  School  District  released  Robert's  academic  records  to  the  family  with¬ 
out  including  any  documents  related  to  his  National  Honor  Society  candidacy.  Shortly  after  that,  the  Dis¬ 
trict  Court  denied  the  Beckys'  request  for  a  writ  of  mandate.  The  Beckys  appealed. 

The  Supreme  Court  noted  that  District  Court  had  based  its  decision  on  an  Alabama  case.  In  that  case,  the 
parents  filed  a  federal  action,  claiming  a  property  interest  in  membership  in  an  honorary  society.  The  Su¬ 
preme  Court  found  the  case  "inapposite,"  but  agreed  with  the  outcome:  "This  Court  will,  however,  up¬ 
hold  a  District  Court's  decision,  if  correct,  even  though  its  reason  for  that  decision  may  have  been  incor¬ 
rect."  The  Court  held  that  the  proper  basis  for  analyzing  the  case  is  Article  II,  Section  9  of  the  Montana 
Constitution,  the  right  to  know. 

The  Court  laid  out  a  three-step  process  as  a  foundation  for  the  analysis:  (1)  Consider  whether  the  right-to- 
know  provision  applies  to  the  agency,  (2)  determine  if  the  documents  in  question  are  "documents  of  public 
bodies"  subject  to  inspection,  and  (3)  decide  whether  there  is  a  matter  of  privacy  that  outweighs  the  right 
to  know. 

On  the  first  step,  the  Court  found  that  "the  School  District  is  a  public  body  for  the  purposes  of  the  'right  to 
know'  provision  ..."  For  the  second  step,  the  Court  applied  the  statutory  definition  of  "public  writings"  (§ 
2-6-101,  MCA).  Here,  the  Court  found,  "The  documents  sought  by  the  Beckys  relating  to  Robert's  denial  of 
membership  in  the  National  Honor  Society  do  not  fit  into  any  of  the  categories  of  public  writings  or 
documents  ...  and  thus,  are  not  subject  to  inspection  ..." 

The  Court  held  that  the  documents  belong  to  the  National  Honor  Society,  "an  independent  nongovem- 
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mental  organization."  "The  documents  do  not  record  an  act  or  acts  of  the  School  District.  They  do  not 
contain  information  regarding  school  matters  or  the  duties  of  School  District  employees."  Teachers  who 
participate  in  the  process  do  so  voluntarily,  and  not  in  their  official  capacity  as  employees.  The  School  Dis¬ 
trict  does  not  maintain  any  records  related  to  the  National  Honor  Society. 

Since  step  2  of  the  three-step  process  showed  the  documents  were  not  subject  to  inspection,  the  Court 
didn't  proceed  to  step  3.  The  Court  upheld  the  District  Court  order  denying  the  Beckys'  application  for  a 
writ  of  mandate. 


Associated  Press,  et  al.  v.  The  Montana  Senate  Republican  Caucus,  et  al.  (1997)  —  meetings , 
records  (286  Mont  172,  951  P2d  65) 

Should  the  caucuses  of  political  parties  be  open  to  the  public  during  legislative  sessions?  That  was  the 
question  at  the  root  of  this  action.  However,  this  decision  only  addressed  a  point  of  law  that  allowed  the 
lawsuit  to  proceed  to  trial. 

In  February  1995,  several  media  organizations  filed  this  action  against  the  Republican  and  Democratic 
caucuses  of  both  the  House  and  the  Senate.  The  media  argued  that  the  caucuses  are  public  bodies  or  agen¬ 
cies  performing  public  functions  in  public  facilities  at  public  expense.  The  media  claimed  the  caucuses' 
tradition  of  closing  their  meetings  and  records  violated  the  Open  Meeting  law,  the  Public  Records  Act,  and 
Article  II,  Section  9  of  the  state  constitution. 

District  Court  drew  a  distinction  between  pre-session  and  in-session  caucuses.  Because  state  law  requires 
pre-session  caucuses  to  perform  some  duties.  District  Court  ruled  that  those  meetings  must  be  open.  On 
the  other  hand,  in-session  caucuses,  said  District  Court,  are  unofficial  gatherings  of  legislators.  They  aren't 
separate  legal  entities,  so  they  aren't  "persons"  within  the  meaning  of  Rule  4A,  Montana  Rules  of  Civil 
Procedure  and  therefore  are  not  subject  to  lawsuits.  The  media  appealed. 

The  Supreme  Court  agreed  with  the  media  that  the  word  "caucus"  has  two  distinct  meanings:  1)  a  group 
of  persons  sharing  a  common  interest  and  trying  to  influence  the  decisions  of  a  larger  group,  and  2)  the 
gatherings  of  such  persons.  The  media  favored  the  first  definition  and  had  framed  their  lawsuit  to  reflect 
it  by  naming  each  caucus  as  a  defendant.  District  Court  had  come  down  on  the  second  definition,  holding 
that  a  gathering  can't  be  a  person.  The  Supreme  Court  concluded  otherwise. 

The  Court  narrowed  the  focus  to  the  plain  language  of  Rule  4A;  its  definition  of  "person"  includes  "an  un¬ 
incorporated  association;  and  any  two  or  more  persons  having  a  joint  or  common  interest ..."  The  Court 
held  that  the  caucuses  fit  within  both  definitions.  The  legislators  argued  that  an  "unincorporated  associa¬ 
tion"  isn't  an  entity  and  has  no  distinct  status  from  the  persons  composing  it.  The  Court  rejected  this  at¬ 
tempt  to  restrict  the  definition.  It  pointed  to  the  likely  consequence  of  immunizing  hate  groups  and  para¬ 
military  organizations  that,  like  the  caucuses,  are  informal  and  unstructured.  "We  refuse,"  said  the  Court, 
"to  so  lightly  create  such  a  safe  harbor  for  tortfeasors  and  other  wrongdoers." 

The  Court  also  found  it  clear  that  the  caucuses  were  "two  or  more  persons  having  a  joint  or  common  inter¬ 
est."  In  addition,  the  Court  said  it  made  "little  sense"  to  consider  the  pre-session  caucuses  as  persons  and 
not  the  in-session  caucuses:  "there  is  nothing  ...  that  supports  a  conclusion  that  at  twelve  noon  on  the  day 
appointed  for  the  meeting  of  a  regular  session  ...  the  caucuses  suddenly  cease  being  or  doing  what  they 
were  and  did  before  that  magic  hour.  In  fact,  the  law  directs  the  caucuses  to  perform  certain  duties  during 
the  session  as  well." 

Clearly,  the  Court  did  not  rule  on  whether  the  caucuses  and  their  records  had  to  be  open  to  the  public. 

That  question  remains  for  further  District  Court  proceedings.  This  decision  allows  them  to  proceed. 

Justice  Karla  Gray  dissented.  She  thought  the  Court  applied  the  wrong  definition  of  "caucus"  from  the 
onset.  She  cited  statutory  language  mandating  that  the  parties  "shall  hold  a  presession  caucus."  This  lan- 
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guage,  she  said,  "clearly  expresses  the  legislature's  intent  that  a  'caucus'  is  a  meeting  or  a  gathering,  rather 
than  a  group  of  persons."  Further,  she  said,  "a  'meeting'  cannot  be  sued." 

Chief  Justice  Tumage  joined  in  Gray's  dissent.  He  further  wrote  that  Rule  4A's  inclusion  of  "unincorpo¬ 
rated  association"  is  "neither  logical  or  practical  for  the  purpose  of  jurisdiction  and  service  of  process." 

This  part  of  the  definition,  he  said,  "should  be  deleted  from  Rule  4A." 

Great  Falls  Tribune  Company ,  Inc.  v.  Day  and  State  of  Montana,  Department  of  Corrections 
(1998)  —  records,  meetings  (289  Mont  155 ,  959  P2d  508) 

With  this  decision,  the  Court  opened  up  the  state's  process  for  evaluating  proposals  and  buying  services, 
commonly  called  RFP.  As  a  result,  the  1999  Legislature  amended  state  procurement  law  at  18-4-304,  MCA. 

The  Department  of  Corrections  solicited  proposals  to  build  and  operate  a  private  prison.  The  department 
director,  Rick  Day,  appointed  a  committee  to  evaluate  the  proposals.  In  line  with  procurement  law,  he  di¬ 
rected  the  committee  to  keep  its  work  confidential  —  to  meet  privately  and  to  keep  documents  confiden¬ 
tial  until  a  contract  was  signed.  The  Great  Falls  Tribune  filed  suit  to  restrain  the  committee  from  doing  so. 
District  Court  ruled  that  proposing  vendors  have  a  reasonable  expectation  of  privacy  during  negotiations. 
The  court  also  ruled  that  the  committee  must  open  its  meetings  once  negotiations  were  done  and  delibera¬ 
tions  began.  The  Tribune  appealed. 

The  Supreme  Court  examined  whether  the  procurement  law,  18-4-304,  MCA,  was  constitutional.  As  the 
first  step  in  the  analysis,  it  had  to  look  at  whether  the  RFP  committee  was  a  "public  body"  subject  to  the 
constitutional  right  to  know  (Article  II,  Section  9).  The  Court  didn't  have  to  look  far  —  the  procurement 
law  defined  "governmental  body"  to  include  "committee."  So,  in  the  words  of  the  Court,  the  committee 
was  "an  agency  of  state  government  to  which  Article  II,  Section  9,  applies." 

Even  so,  the  department  argued  that  proposing  vendors  have  an  expectation  of  privacy.  The  RFP  itself 
had  assured  vendors  that  the  process  would  be  confidential  and  directly  referred  to  state  law  and  rule. 

The  Tribune  countered  that  any  expectation  of  privacy  wasn't  reasonable;  all  documents  would  ultimately 
be  available  to  the  public.  The  Tribune  conceded  that  trade  secrets  should  be  protected  from  disclosure. 

By  the  District  Court  record,  the  Court  said,  "It  is  clear  ...  that  everyone  involved  in  this  process  ...  had 
every  expectation  that  the  information  included  in  the  proposals,  except  for  trade  secrets  or  matters  related 
to  security,  would  ultimately  be  available  for  public  inspection.  The  only  question  was  one  of  timing,  and 
the  matter  of  timing  was  not  related  to  the  question  of  privacy,  but  instead  to  the  Department's  concern 
that  it  get  the  'best  deal.'" 

The  Court  could  understand  wanting  to  get  the  best  deal.  However,  it  concluded,  "economic  advantage  is 
not  a  sufficient  reason  for  denying  the  public  the  opportunity  to  observe  the  deliberations  of  public  bodies 
and  inspect  public  documents.  Economic  advantage  is  not  a  privacy  interest."  The  constitutional  right  to 
know  provides  no  exception  for  economic  advantage,  nor  for  "a  public  agency's  desire  for  privacy."  The 
Court  ruled  that  the  Tribune  had  the  right  to  observe  RFP  meetings  and  examine  RFP  documents.  "The 
only  exception  to  this  right  relates  to  information  in  which  there  is  a  privacy  interest.  That  interest  in¬ 
cludes  legitimate  trade  secrets  ...  and  matters  related  to  public  safety  ..." 

In  conclusion,  the  Court  noted  "the  perception  of  State  officials  that  private  negotiations  are  in  the  State's 
short-tem  economic  interest."  "While  on  any  given  occasion  there  may  be  legitimate  arguments  for  han¬ 
dling  government  operations  privately,  the  delegates  to  our  Constitutional  Convention  concluded  that  in 
the  long-term  those  fleeting  considerations  are  outweighed  by  the  dangers  of  a  government  beyond  public 
scrutiny." 

Worden,  et  al.  v.  Montana  Board  of  Pardons  and  Parole,  et  ah  (1998)  —  records  (289  Mont  459,  962 
P2d  1157) 

Inmates  in  the  state's  corrections  system  have  the  right  to  inspect  their  own  files  with  the  Board  of  Pardons 
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and  Parole.  So  does  the  public.  In  this  ruling,  the  Supreme  Court  declared  a  section  of  state  law  unconsti¬ 
tutional. 

The  four  plaintiffs  in  this  case  were  inmates,  three  in  Montana  State  Prison  and  one  in  Montana  Women's 
Prison.  At  separate  times,  each  came  before  the  Board  of  Pardons  and  Parole  and,  as  a  part  of  the  proceed¬ 
ing,  asked  to  look  at  his  or  her  own  file  maintained  by  the  Board.  Each  request  was  denied.  The  inmates 
filed  this  action  under  Article  II,  Section  9  and  the  Public  Records  Act.  The  Board  relied  on  46-23-108, 
MCA,  which  deemed  the  files  "confidential."  A  provision  of  the  statute  left  it  to  the  Board's  discretion 
whether  to  allow  a  prisoner  to  view  some  or  all  of  his  or  her  file.  District  Court  dismissed  the  complaint, 
and  the  inmates  appealed. 

% 

The  Supreme  Court  analyzed  the  case  under  the  steps  laid  out  in  Becky  v.  Butte-Silver  Bow  Schools  (see  page 
16).  The  Board  is  an  agency,  and  the  right  to  know  applies  to  it.  The  inmates'  files  pertain  to  the  Board's 
official  duties.  So,  the  files  are  public  documents.  (This  finding  exceeded  the  inmates'  intent;  they  wanted 
to  view  their  own  files,  but  they  didn't  want  them  open  to  the  public.)  The  Court  held  that  46-23-108, 
MCA,  was  unconstitutional. 

Still,  the  Court  recognized  how  sensitive  the  information  in  the  files  could  be.  Law  enforcement  personnel 
and  Corrections  employees  have  no  privacy  interests  in  the  information.  Information  from  victims  and 
community  members  could  be  redacted  to  protect  names  and  locations.  Said  the  Court,  "We  conclude  that 
each  document  in  an  Inmate's  file  must  be  examined  to  determining  whether  all  or  part  of  it  is  subject  to 
the  privacy  exception  of  the  right  to  know."  Along  with  this,  "the  requests  of  third  parties  must  be  consid¬ 
ered  on  a  case-by-case  basis  to  determine  whether  an  Inmate  or  third  party  has  a  privacy  interest  in  the 
document  that  outweighs  the  requesting  party's  right  to  know." 

The  Court  laid  out  a  process  for  the  Board  "or  other  agency"  to  follow  when  "vicariously  asserting  a  claim 
of  individual  privacy  on  behalf  of  an  unnamed  individual."  (1)  Try  to  notify  the  individual  about  the  re¬ 
quest  and  allow  waiver  or  objection.  (2)  If  the  individual  asserts  privacy,  the  agency  "should  independ¬ 
ently  weigh  the  privacy  interests  ...  and  provide  maximum  access  to  the  information  while  protecting  the 
individual's  right  to  privacy."  The  Court  recognized  that  Step  1  might  be  impossible:  the  person's  location 
might  be  unknown,  or  the  question  might  involve  a  large  number  of  people.  In  such  a  case,  the  agency 
should  proceed  with  its  independent  determination  under  Step  2. 

The  Court  also  recognized  the  Department  of  Corrections'  concern  for  security.  The  right  to  know  "may 
be  limited  by  legitimate,  penological  interests  as  well."  Again,  it  would  fall  to  the  Board,  case  by  case,  to 
consider  a  request  for  information  with  an  eye  toward  security,  as  well  as  individual  privacy. 

As  a  result  of  this  decision,  the  1999  Legislature  repealed  46-23-108,  MCA,  and  adopted  46-23-110,  MCA. 
That  section  provides  that  members  of  the  public  "may  inspect  and  make  copies"  of  the  Board's  records. 


Lincoln  County  Commission  v.  Nixon ,  Mazurek  &  Greydanus  (1998)  —  records  (292  Mont  42,  968 
P2d  1141) 

This  case  involved  criminal  justice  information  records.  As  in  Allstate  (page  9)  and  Bozeman  Daily  Chronicle 
(page  14),  the  Court  ordered  release  of  criminal  investigation  records  after  in  camera  review  by  District  Court. 

The  case  began  in  March  1998,  when  the  Lincoln  County  Sheriff  told  the  County  Commission  that  its 
members  were  under  investigation  for  improper  use  of  travel  funds.  Within  a  few  days,  the  sheriff  turned 
the  investigation  over  to  Department  of  Justice's  Criminal  Investigation  Bureau  (CIB).  The  CIB  turned 
down  the  commissioners'  request  for  release  of  the  investigation  file.  The  commission  filed  suit  under  Ar¬ 
ticle  II,  Section  9  (right  to  know).  The  CIB  asserted  that  releasing  the  file  would  compromise  privacy  inter¬ 
ests  of  informants  and  witnesses.  District  Court  denied  the  commission's  claim  and  dismissed  the  suit. 
The  commission  appealed. 


19 


The  Supreme  Court  square  the  case  with  Allstate  and  Bozeman  Daily  Chronicle:  "The  Commission's  right  to 
know  and  the  privacy  interests  of  witnesses  and  informants  ...  are  potentially  at  odds.  Therefore,  the  Con¬ 
stitution  and  our  prior  case  law  require  that  the  District  Court  balance  those  competing  rights."  The  Court 
remanded  with  instructions  for  in  camera  review  before  releasing  "as  much  information  as  possible  to  the 
Commission  ..." 

Justice  Nelson  concurred,  but  cited  two  "leaks"  of  information  from  the  sheriff's  office  to  newspapers.  "... 

I  would  require  that  all  the  same  material  and  information,  without  qualification,  be  made  available  to  the 
Commission  ..."  Said  Nelson,  "the  State  cannot  have  it  both  ways."  Investigation  information  was  re¬ 
leased  to  newspapers.  "The  bell  cannot  be  un-rung;  all  that  is  left  is  to  punish  those  individuals  and  agen¬ 
cies  which  violated  the  Act  and  to  compensate  those  individuals  whose  privacy  rights  were  violated." 


Associated  Press,  et  al.  v.  Montana  Department  of  Revenue  (2000)  —  records  (300  Mont  233, 4 
P3d  5) 

In  this  case,  the  Supreme  Court  invalidated  an  administrative  rule  that  had  closed  off  large  categories  of 
records  from  public  inspection.  The  trigger  issue  here  was  access  to  quarterly  coal  severance  tax  reports. 

With  the  adoption  of  the  coal  severance  tax  in  1975,  coal  mining  companies  began  submitting  detailed 
quarterly  reports.  The  reports  were  available  to  the  public.  In  November  1993,  the  Department  of  Reve¬ 
nue  adopted  an  administrative  rule  that  changed  the  public  status  of  these  reports.  The  rule  swept  a  broad 
path,  defining  two  categories  of  confidential  information:  (1)  all  data  required  from  taxpayers  by  the  de¬ 
partment  and  (2)  all  departmental  reports  that  identified  any  taxpayer.  One  result  of  the  rule  was  closure 
of  previously  accessible  coal  severance-tax  reports.  In  their  place,  DOR  issued  statistical  summaries. 

About  eight  months  later,  the  Associated  Press  and  several  other  news  organizations  jointly  filed  this  ac¬ 
tion,  an  Application  for  Writ  of  Mandate  and  Petition  for  Declaratory  Judgment.  The  plaintiffs  sought  a 
mandate  compelling  DOR  to  release  the  reports.  They  also  sought  judgment  declaring  the  new  rule  to  be 
unconstitutional  and  in  conflict  with  the  Public  Records  Act.  District  Court  entered  summary  judgment 
for  DOR,  holding  that  coal  severance  taxpayers'  privacy  exceeded  the  public's  right  to  know.  Plaintiffs 
appealed. 

The  Supreme  Court  examined  DOR's  rule  and  found  that  it  carried  a  presumption  of  privacy  that  exceeds 
the  merits  of  public  disclosure.  However,  said  the  Court,  "a  balancing  of  the  public's  right  to  know  with 
the  individual's  right  to  privacy  in  the  context  of  the  facts  of  each  case  is  required."  Since  the  rule  "de¬ 
clares  information  to  be  confidential  on  a  wholesale  basis"  without  balancing  the  rights,  it  "is  unconstitu¬ 
tional  on  its  face." 

The  Court  went  on  to  address  this  issue:  could  DOR,  by  rule,  decide  to  close  off  records  that  had  previ¬ 
ously  been  public?  Coal-mine  operators  had  no  prior  assurance  that  the  reports  would  be  confidential. 

The  statutes  creating  the  coal  severance  tax  don  not  require  keeping  the  reports  confidential.  In  this  case, 
mine  operators  said  they  hadn't  known  that,  prior  to  the  rule,  the  reports  were  public  and  that  they  would 
like  them  to  be  confidential.  The  Court  held  that  the  companies  didn't  have  a  reasonable  expectation  of 
privacy  regarding  the  severance-tax  reports. 

Plaintiffs  had  also  petitioned  for  attorney  fees  and  costs.  Because  the  news  organizations  "performed  a 
service  for  the  citizens  of  the  State,"  the  Court  remanded  the  case.  It  instructed  District  Court  to  award 
fees  and  costs,  including  those  incurred  on  appeal. 

Justice  Nelson  entered  a  lengthy  concurring  opinion,  joined  by  Justice  Leaphart.  It  focused  on  this  asser¬ 
tion:  "I  would  hold  only  individuals,  not  corporations  and  other  non-human  entities,  enjoy  this  constitu¬ 
tional  right"  of  individual  privacy.  He  challenged  a  long  line  of  Court  decisions  recognizing  that  corpora¬ 
tions  do  have  a  right  of  privacy.  (See  Mountain  States,  page  4,  and  Belth  v.  Bennett,  page  7.)  While  admitting 
he  had  signed  some  of  those  opinions.  Nelson  said  the  Court  had  been  "indiscriminate  in  its  jurisprudence." 

20 


He  argued  that  the  1972  Constitutional  Convention  "adopted  the  language  of  Article  II,  Sections  9  and  10, 
fully  aware  of  and  intending  that  this  right  of  individual  privacy  would  not  apply  to  corporations." 

Nelson  went  on  to  say  that  corporations  could  have  standing  to  protect  privacy  of  individuals.  Citing 
Gryczan  (page  111)  and  Armstrong  (page  115),  he  laid  out  criteria  for  "representational  standing":  (1)  the 
organization  must  establish  individual  standing  under  the  Gryczan  standard,  (2)  the  organization's  rela¬ 
tionship  to  the  individual  protects  those  privacy  interests  as  a  regular  function,  and  (3)  the  remedy  sought 
must  inure  to  the  benefit  of  those  individuals  who  have  suffered  or  might  suffer  injury.  Further,  Nelson 
said,  corporations  might  "be  able  to  demand  some  other  form  of  constitutional  protection  to  maintain  the 
confidentiality  of  their  tax  information."  That,  however,  would  be  an  argument  for  another  day.  (When 
the  other  day  came  in  2003,  the  majority  agreed  with  Nelson  -  see  Tribune  v.  Public  Service  Commission, 
page  23.) 


Rogers  v.  Worden  Ballantine  Yellowstone  County  Water  and  Sewer  District  and  Toogood  (2002) 

—  records  (unpublished;  2002  MT  165N) 

In  this  non-precedent  decision,  mandamus  would  be  an  inappropriate  remedy  for  a  slight  delay  in  getting 
access  to  public  records. 

Rogers  sent  several  letters  to  Toogood,  the  board  chairman  of  the  District.  Rogers  asked  for  copies  of  sev¬ 
eral  financial  records.  Toogood  wrote  back  that  Rogers's  request  would  be  on  the  agenda  of  the  next 
board  meeting,  a  little  over  two  weeks  from  the  date  of  Toogood's  letter.  Rogers  filed  a  petition  in  District 
Court,  seeking  a  writ  of  mandamus  for  the  District  to  produce  the  records.  District  Court  denied  the  peti¬ 
tion,  and  Rogers  appealed. 

The  Supreme  Court  affirmed  that  mandamus  was  inappropriate  to  the  situation:  "there  is  no  evidence  that 
the  District  failed  or  refused  to  comply  with  Rogers'  requests.  Rather,  the  District  timely  place  Rogers'  re¬ 
quests  on  the  agenda  ..." 

Justice  Trieweiler  dissented,  saying  that  Montana's  constitution  and  statutes  give  Rogers  "the  right  to  ex¬ 
amine  public  documents  on  demand."  With  two  months  passing  between  Rogers's  first  request  and  the 
board  meeting,  the  District  didn't  satisfy  its  obligation.  Trieweiler  would  have  granted  mandamus. 


Bryan  v.  Yellowstone  County  Elementary  Schools  District  No.  2  (2002)  -  records  (312  Mont  257, 

60  P3d  381) 

This  case  linked  the  right  to  know  and  the  right  to  participate.  It  was  also  the  first  occasion  for  the  Court 
to  void  an  agency  decision  under  2-3-114,  MCA. 

Facing  a  budget  shortfall,  the  school  board  appointed  a  Facilities  Committee,  including  school  principals, 
two  teachers,  a  board  trustee,  and  four  members  of  the  public.  The  committee  faced  the  task  of  recom¬ 
mending  school  closures,  if  necessary.  On  his  own  time,  the  trustee  put  together  a  spreadsheet  comparing 
the  district's  schools.  The  spreadsheet  comprised  several  categories  of  data.  The  trustee  ran  up  several 
versions  of  the  spreadsheet;  one  version  contained  a  rating  system  for  the  schools. 

These  versions  of  the  spreadsheet  were  spottily  distributed.  One  version  was  part  of  a  public  forum,  but  it 
didn't  include  the  rating  system  or  any  method  of  prioritizing.  Ultimately,  the  committee  recommended 
closing  Rimrock  and  Beartooth  schools.  A  group  of  parents  organized  to  oppose  closing  Rimrock.  Lead¬ 
ing  up  to  a  school  board  meeting  on  the  issue,  one  of  the  parents  asked  the  superintendent  for  a  "head-to- 
head  comparison"  of  the  schools  that  the  committee  used.  The  superintendent  said  he  didn't  have  one  and 
doubted  if  one  existed. 

The  next  day,  the  trustee  appeared  in  a  TV  news  interview;  he  described  the  spreadsheet  comparison.  The 
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parent  asked  the  superintendent  a  second  time,  and  he  again  denied  knowing  about  it.  The  parent  fol¬ 
lowed  up  with  an  e-mail  but  got  no  response.  A  few  days  later,  the  school  board  met.  It  accepted  public 
comment  on  the  possible  closures.  The  trustees  then  received  copies  of  the  spreadsheet  with  the  rating 
system;  other  people  attending  the  meeting  did  not.  The  school  board  then  voted  to  close  three  schools, 
including  Rimrock. 

Within  the  30  days  specified  in  statute,  Bryan  filed  this  action.  She  sought  to  void  the  school  board's  deci¬ 
sion  and  compel  release  of  all  documents  related  to  it.  District  Court  dismissed  the  action,  and  Bryan  ap¬ 
pealed. 

The  Supreme  Court  first  addressed  standing.  Bryan  was  not  the  parent  who  asked  the  superintendent  for 
the  spreadsheet.  The  Court  recognized  that  "the  Rimrock  parents,  including  Bryan,  worked  in  concert  " 
with  a  common  purpose.  The  Court  declined  to  split  hairs  on  the  issue:  "Bryan  had  a  personal  stake  in  the 
litigation  and,  thus,  had  standing  to  file  the  present  action."  The  Court  also  held  that  the  Facilities  Com¬ 
mittee  was  a  "public  body,"  subject  to  Article  II,  Section  9  -  the  right  to  know. 

On  the  constitutional  issues.  District  Court  had  separately  considered  the  right  to  know  and  right  to  par¬ 
ticipate.  Bryan  said  this  was  an  error;  the  two  sections  were  linked.  She  argued  that  failure  to  get  the 
spreadsheet  under  right  to  know  denied  "reasonable  opportunity"  to  participate  in  the  process.  The 
school  district  argued  that  nothing  in  the  right  to  participate  requires  "prior  review  of  documents." 

The  Supreme  Court  determined  that  the  Constitutional  Convention  established  a  "fundamental  link  be¬ 
tween  the  right  to  know  and  participate."  It  then  applied  the  Becky  analysis  (see  page  16)  to  decide 
whether  the  spreadsheet  was  "a  document  of  a  public  body."  The  school  district  invoked  the  definition  of 
"public  writings"  in  the  Public  Records  Act  (2-6-101(2));  the  spreadsheet,  it  said,  did  not  become  a  public 
writing  until  the  school  board  used  it  to  decide  on  closures.  The  Court  said  that  "document  of  a  public 
body"  applies  much  more  broadly  than  "public  writings."  The  Facilities  Committee,  as  a  public  body, 
used  the  spreadsheets.  At  that  point,  they  were  open  to  public  inspection. 

The  school  district  also  argued  that  the  parents  failed  to  make  an  "intelligent  request"  for  the  document. 
The  parents  asked  for  the  trustee's  head-to-head  comparison  of  the  schools;  they  didn't  ask  specifically  for 
the  committee's  spreadsheet.  The  school  district  said  this  wasn't  clear  enough.  The  Court  refused  to  limit 
access  to  documents  "based  on  the  gatekeeper's  interpretation  of  the  request."  The  request,  as  made,  was 
"not  so  unintelligible  that  it  justifies  nondisclosure."  The  Court  held  that  failing  to  release  the  "rating  sys¬ 
tem  version  of  spreadsheet"  violated  Bryan's  right  to  examine  public  documents. 

Bryan  further  argued  that  failing  to  receive  the  document  denied  her  reasonable  opportunity  to  participate 
in  the  school  board's  decision.  The  school  district  rebutted  that  she  had  reasonable  opportunity  when  she 
was  allowed  to  attend  the  school  board  meeting  and  submit  her  views.  The  Court  took  Bryan's  side:  "at  a 
minimum,  the  'reasonable  opportunity'  standard  ...  demands  compliance  with  the  right  to  know  ..."  Oth¬ 
erwise,  "a  superficial  interpretation  of  the  right  to  participate  ...  would  essentially  relegate  the  right  of  par¬ 
ticipation  to  paper  tiger  status  in  the  face  of  stifled  disclosure  and  incognizance."  Thus,  the  school  district 
violated  Bryan's  right  to  participate. 

So  what?  Bryan  petitioned  to  nullify  the  school  board's  decision  to  close  Rimrock.  The  school  district  ar¬ 
gued,  under  a  Common  Cause  analysis  (see  page  58),  that  the  Court  could  nullify  only  the  Facilities  Com¬ 
mittee's  recommendation,  not  the  school  board's  decision.  The  Court  disagreed:  "we  clearly  limited  the  ef¬ 
fect  of  our  holding  in  Common  Cause  to  the  'unique  circumstances'  of  that  case  ..."  circumstances  unlike 
those  presented  here.  "Therefore,"  continued  the  Court,  "the  question  presented  becomes  one  of  redress, 
i.e.  should  we  void  the  School  Board's  decision  and  force  the  parties  to  start  anew  or  should  we  simply  is¬ 
sue  a  declaratory  judgment  and  permit  the  decision  to  stand?"  The  Court  went  with  voiding  the  decision: 
"To  simply  declare  a  constitutional  violation  and  yet  allow  the  decision  to  stand  would  set  a  regrettable 
precedent." 
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The  Court  declared  the  decision  "null  and  void."  It  emphasized  that  the  school  district  did  not  act  with 
devious  intent,  nor  did  it  deliberately  conceal  information  or  evade  requests.  Still,  the  outcome  left  "no  vi¬ 
able  option  other  than  voiding  the  District's  decision."  The  Court  also  made  clear  that  the  school  district 
didn't  have  to  reopen  the  schools.  "On  remand,  the  School  Board  shall  allow  Bryan  another  opportunity 
to  rebut  the  closure  recommendation.  It  is  then  within  the  School  Board's  discretion  to  reexamine  the  clo¬ 
sure  determination,  in  light  of  Bryan's  fully  informed  presentation,  and  affirm  or  modify  its, prior  deci¬ 
sion." 


Jefferson  County  v.  Montana  Standard  and  Sevalstad  (2003)  -  records ,  criminal  (317  Mont  481,  78 
P3d  829) 

In  a  case  flowing  directly  from  Allstate  (page  9),  Citizens  to  Recall  (page  12),  and  Bozeman  Daily  Chronicle 
(page  14),  the  Supreme  Court  held  that  the  newspaper  may  receive  confidential  criminal  justice  informa¬ 
tion  regarding  the  arrest  of  an  elected  official. 

Donna  Sevalstad  was  a  County  Commissioner  in  Beaverhead  County.  She  was  arrested  in  Jefferson 
County  for  driving  under  the  influence  of  alcohol.  The  Montana  Standard,  a  newspaper  in  Butte,  requested 
criminal  justice  records  related  to  the  arrest,  including  videotapes  of  Sevalstad's  arrest  and  booking.  Jef¬ 
ferson  County  provided  the  initial  arrest  record,  a  public  document,  and  no  more. 

The  Standard  asked  Jefferson  County  to  petition  District  Court  for  release  of  additional  records.  The 
County  did  so,  joining  the  Standard  as  a  party  and  seeking  declaratory  judgment.  District  Court  examined 
the  records  in  camera.  In  granting  summary  judgment  to  the  Standard,  the  Court  ordered  the  release  of  the 
videotapes  and  other  records  The  order  allowed  the  Standard  to  report  on  the  records,  but  prohibited 
copying  or  publishing  them.  The  order  also  redacted  Sevalstad's  driver's  license  number  and  social  secu¬ 
rity  number.  Sevalstad  appealed,  maintaining  that  releasing  the  records  would  violate  her  constitutional 
right  of  privacy. 

The  Supreme  Court  recognized  that  the  disputed  records  were  "confidential  criminal  justice  information," 
restricted  to  those  "authorized  by  law  to  receive  it."  The  Court  acknowledged  precedent  in  citing  the  con¬ 
stitutional  right  to  know  as  law  that  may  authorize  release  of  confidential  criminal  justice  information. 

The  right  to  know  "must  be  balanced  against  Sevalstad's  constitutional  right  to  privacy."  Balancing  the 
rights  would  require  the  requesting  party  to  make  a  proper  showing  of  its  entitlement  to  get  the  records. 

The  Standard  asserted  that  Sevalstad's  arrest  affects  "her  ability  to  carry  out  her  duties  as  a  County  Com¬ 
missioner."  The  Court  agreed:  "While  Sevalstad's  driving  habits  may  not  pertain  to  her  position  as  a 
County  Commissioner,  her  decision  to  violate  the  law  directly  relates  to  her  ability  to  effectively  perform 
her  job  duties."  Her  privacy  rights  did  not  clearly  exceed  the  merits  of  public  disclosure.  The  Court  af¬ 
firmed,  agreeing  as  well  with  the  redaction  of  driver's  license  and  social  security  numbers. 


Great  Falls  Tribune,  et  al  v.  Montana  Public  Service  Commission  and  Montana  Power  Company, 
nka  Northwestern  Energy,  LLC  (2003)  -  records  (319  Mont  38,  82  P3d  876) 

In  the  highlight  of  this  landmark  case,  the  Supreme  Court  held  that  corporations  do  not  have  a  constitu¬ 
tional  right  of  privacy.  This  decision  reversed  Mountain  States  v.  Department  of  Public  Service  Regulation  (see 
page  4)  and  related  cases  (Belth  v.  Bennett,  page  7;  Pacificorp  v.  Department  of  Revenue,  page  12;  Associated 
Press  v.  Department  of  Revenue,  page  20).  Nonetheless,  corporate  records  on  file  with  a  state  agency  may  re¬ 
tain  confidentiality. 

At  the  onset  of  this  litigation,  the  regulated  utility  in  question  was  the  Montana  Power  Company.  As  the 
litigation  progressed,  MPC  sold  the  related  portions  of  its  operations  to  Northwestern  Energy.  Here,  we'll 
refer  to  the  utility  as  MPC.  At  issue  was  MPC's  "default  supply  portfolio,"  which  contains  MPC's  pur¬ 
chase  contracts  with  other  electrical  energy  suppliers.  When  MPC  filed  the  portfolio  with  the  PSC  in  Oc- 
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tober  2001,  the  company  sought  (and  received)  a  protective  order  to  keep  the  supply  contracts  confidential. 

The  Great  Falls  Tribune  asked  to  examine  some  of  these  records.  The  PSC  denied  access  and  told  the  Trib¬ 
une  that  it  could  appeal  the  decision  administratively  before  the  PSC.  Instead,  the  Tribune  and  other  media 
filed  this  action  in  District  Court.  During  District  Court  proceedings,  MPC  shifted  its  legal  strategy  —  in¬ 
stead  of  relying  on  the  right  of  privacy,  MPC  put  its  money  on  property  rights  protected  by  due  process. 
District  Court  upheld  the  confidentiality  of  the  documents  in  question,  and  the  media  appealed.  In  its  de¬ 
cision,  the  Supreme  Court  addressed  five  issues. 

Issue  1:  Did  District  Court  fail  to  balance  the  right  to  know  and  the  right  of  privacy?  The  Court  addressed 
this  issue  extensively.  In  Mountain  States,  the  Court  had  held  that  corporations  enjoy  the  right  of  privacy 
under  Article  II,  Sections  9  and  10.  Here,  the  Court  acknowledged  that  their  analysis  in  Mountain  States  was 
skimpy.  "Having  decided  to  revisit  the  issue  of  whether  the  word  'individual' ...  includes  non-human  enti¬ 
ties,  this  Court  has  not  determined  that  the  special  concurrence  of  Justice  Nelson  in  Associated  Press,  Inc., 

[see  page  20]  accurately  reflects  the  purpose  and  intent  of  the  framers  to  limit  the  Montana  State  constitu¬ 
tional  protection  of  privacy  to  natural  human  individuals."  The  Court  noted  that  the  right  to  know  still 
doesn't  require  disclosure  "where  the  data  is  protected  from  disclosure  elsewhere  in  the  federal  or  state 
constitutions  or  by  statute.  ...  Such  cases  implicate  the  due  process  and  equal  protection  clauses  ...  and  form 
the  legal  grounds  through  with  non-human  entities  can  seek  protection  of  confidential  information." 

Issue  2:  Should  the  media  be  required  to  exhaust  administrative  remedies  before  pursuing  an  action  like 

this  in  court?  Yes,  said  the  Court.  District  Court  had  taken  on  the  case  "without  the  benefit  of  the  admin¬ 
istrative  agency  developing  a  record  and  making  threshold  determinations  on  these  complex  issues." 

"The  difficulty  of  this  approach,"  said  the  Court,  "is  that  it  virtually  eliminates  the  very  purpose  of  the 
administrative  agency."  The  Court  remanded  the  whole  enchilada  to  the  PSC,  noting  that  the  PSC  also 
needed  to  review  its  administrative  rules. 

Issue  3:  Did  the  PSC's  rules  presume  confidentiality,  shifting  the  burden  to  the  public  to  prove  records 

should  be  accessible?  While  this  case  progressed  in  court,  the  PSC  itself  challenged  MPC's  claims  of  confi¬ 
dentiality.  At  the  end  of  that  administrative  process,  the  PSC  ruled  that  (1)  MPC  met  the  burden  of  show¬ 
ing  that  the  records  contained  trade  secrets,  and  (2)  the  media  presented  no  evidence  or  argument  rebut¬ 
ting  the  claim.  In  doing  so,  the  PSC  relied  on  its  own  administrative  rules  regarding  "protective  orders." 
The  Court  held  that  this  process  shifted  the  burden  of  proof  to  the  requesting  party;  it  created  "a  presump¬ 
tion  of  confidentiality  which  directly  conflicts  with  the  constitutional  presumption  of  the  public's  right  to 
view  all  public  records  and  of  the  PSC's  correlating  constitutional  affirmative  duty  to  make  its  records  and 
proceedings  readily  available  ..."  The  Court  directed  the  PSC  to  amend  its  rules  in  line  with  this  holding. 

Issue  4:  Did  District  Court  correctly  interpret  and  apply  the  definition  of  "trade  secret"?  In  line  with  its 
holding  on  Issue  3,  the  Court  said  that  an  entity  like  MPC  must  clearly  support,  by  affidavit,  its  claim  of 
"trade  secret."  Its  claim  could  then  be  tested  by  the  agency  receiving  the  information.  In  the  end,  the 
Court  said  the  interpretation  properly  sits  with  the  PSC  on  remand  (see  Issue  2). 

Issue  5:  Did  District  Court  correctly  conclude  that  the  records  in  question  were  confidential?  Based  on 
other  holdings  in  this  opinion,  the  Court  reversed  District  Court's  ruling.  The  question,  said  the  Court, 
properly  belongs  with  the  PSC  on  remand. 

Justice  Nelson  specially  concurred.  He  expressed  concern  about  the  "affidavit"  procedure  and  the  focus 
on  "trade  secrets."  Nelson  said  the  suggest  process  opens  the  door  to  corporate  manipulation  at  the  ex¬ 
pense  of  the  public's  right  to  know:  "I  suggest  that  our  confidence  in  the  'affidavit  procedure'  is  likely  the 
triumph  of  hope  over  experience."  Nelson  said  that  reference  to  trade  secrets  misuses  the  term.  There 
might  be  legitimate  grounds  to  keep  financial  information  confidential,  he  said,  but  not,  in  this  case,  trade 
secrets. 
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City  of  Billings  v.  Peterson  (2004)  -  records ,  criminal  (322  Mont  444,  97  P3d  532) 

In  pertinent  part,  this  case  involved  a  criminal  defendant's  attempt  to  discover  a  police  officer's  personnel 
records.  The  effort  failed. 

This  misdemeanor  DUI  case  began  in  Billings  municipal  court,  moved  to  District  Court,  and  ended  in  the 
Supreme  Court.  One  issue  was  the  defendant's  request  for  the  personnel  file  of  the  arresting  officer.  In 
District  Court,  Peterson  said  the  Public  Records  Act  entitled  him  to  obtain  the  records.  On  appeal,  he  in¬ 
voked  the  constitutional  right  to  know.  Article  II,  Section  9.  The  Court  noted  that  he  advanced  no  argu¬ 
ment  on  the  applicability  of  the  Public  Records  Act.  And  his  reliance  on  the  right  to  know  for  the  first  time 
on  appeal  was  disallowed. 


Svaldi  v.  Anaconda-Deer  Lodge  County  and  Anaconda  School  District  No.  10  (2005)  - 
records  (325  Mont  365,  106  P3d  548) 

The  Supreme  Court  noted  here  that  public  school  teachers  occupy  positions  of  "public  trust,"  making  their 
performance  subject  to  public  scrutiny.  The  information  at  issue  in  this  case  was  public  information  any¬ 
way. 

Antoinette  Svaldi  taught  in  Anaconda  for  25  years.  In  March  1998,  several  parents  complained,  both  to  the 
school  district  and  to  Anaconda  police,  that  Svaldi  had  assaulted  or  abused  their  children.  The  district 
placed  Svaldi  on  leave,  and  the  police  asked  the  County  Attorney  to  prosecute  her.  After  some  back-and- 
forth  among  attorneys,  the  county  attorney  offered  an  agreement  to  defer  prosecution  if  Svaldi  retired. 

She  didn't  sign  the  agreement,  she  did  retire,  and  the  county  attorney  didn't  prosecute. 

As  this  was  occurring,  the  Anaconda  Leader  reported  the  story.  The  county  attorney  discussed  the  proposed 
agreement  to  defer  prosecution  in  exchange  for  retirement.  He  also  gave  the  reporter  a  copy  of  the  initial 
offense  report.  This  prompted  Svaldi  to  sue  the  county  and  the  school  district  for  breaching  her  right  of 
privacy  and  causing  severe  emotional  distress.  District  court  issued  summary  judgment  in  favor  of  both 
defendants,  and  Svaldi  appealed,  but  only  against  the  county. 

Svaldi  argued  that  the  county  attorney  released  confidential  criminal  justice  information  to  the  press.  She 
asserted  that  only  written  and  executed  deferred  prosecution  agreements  fall  within  public  criminal  justice 
information.  The  Supreme  Court  agreed:  only  written  and  executed  agreements  meet  the  definition  in  the 
Criminal  Justice  Information  Act.  "However,"  said  the  Court,  "that  does  not  mean  that  discussions  related 
to  the  possible  offering  of  a  deferred  prosecution  agreement  meet  the  statutory  definition  of  confidential 
criminal  justice  information." 

Svaldi  cited  Engrav  v.  Cragun  (see  page  9)  in  support  of  her  right  of  privacy.  The  Court  acknowledged  that 
some  circumstances  might  give  rise  to  a  reasonable  expectation  of  privacy  regarding  details  of  an  investi¬ 
gation.  But,  the  Court  continued,  "the  record  makes  it  clear  that  such  is  not  the  case  here."  Svaldi's  case 
had  been  the  subject  of  a  school  board  investigation  and  public  meeting.  The  county  attorney  didn't  dis¬ 
cuss  anything  that  the  newspaper  and  the  public  didn't  already  know. 

Svaldi  also  argued  that  the  county  attorney  should  not  have  released  the  initial  offense  report.  In  support, 
she  cited  an  attorney  general's  opinion  (42  Op.  Att'y  Gen.  119;  see  page  43):  "The  interests  of  the  public's 
right  to  know  and  an  individual's  right  of  privacy  must  be  balanced  on  a  case-by-case  basis  ...  in  determin¬ 
ing  whether  ...  an  initial  offense  report  or  an  initial  arrest  record  should  be  publicly  disseminated."  The 
Court  found  that  balance  in  citing  Great  Falls  Tribune  v.  Cascade  County  Sheriff  (page  9).  Similar  to  the  law 
enforcement  officers  in  that  case,  public  school  teachers  hold  positions  of  great  public  trust,  subject  to  pub¬ 
lic  scrutiny.  "[T]he  allegations  of  misconduct,  assault  against  her  students,  went  directly  to  her  ability  to 
properly  carry  out  her  duties."  The  Court  affirmed  summary  judgment. 
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Barr  v.  Great  Falls  International  Airport  Authority ,  City  of  Great  Falls ,  and  Montana  Department 
of  Justice  (2005)  -  records  (326  Mont  93, 107  P3d  971) 

An  arrest  record  is  public  information,  and  a  person  has  no  reasonable  expectation  of  privacy  in  the  infor¬ 
mation.  This  decision  came  about  after  a  security  officer  was  fired  because  of  a  prior  arrest. 

In  October  1998,  Jack  Barr  hired  on  as  a  part-time  security  office  with  the  Great  Falls  Airport.  Prior  to  hire, 
the  Airport  ran  a  check  on  the  Criminal  Justice  Information  Network.  The  check  showed  no  arrests  over 
the  past  10  years.  About  a  month  later,  a  co-worker  somehow  got  the  Great  Falls  Police  to  run  another  re¬ 
cords  check.  This  check  turned  up  an  arrest  in  Alaska  30  years  prior  for  non-support.  The  Airport  re¬ 
leased  Barr  about  five  months  later,  before  his  probationary  period  was  up. 

Barr's  lawsuit  alleged  violation  of  his  right  to  privacy,  negligence,  and  civil  rights  violations.  District 
Court  granted  summary  judgment  on  all  claims  to  the  defendants.  The  Supreme  Court  affirmed.  First, 
"Barr's  Alaska  arrest  was  clearly  public  information."  Second,  Barr  had  no  expectation  of  privacy  in  his 
arrest  record,  since  he  had  consented  to  a  criminal-records  check  anyway. 

,  v 

City  of  Billings  Police  Department  v.  Owen,  et  al.  (2006)  -  records  (331  Mont  10,127  P3d  1044) 

At  issue  in  this  case  was  whether  an  administrative  agency  has  authority  and  jurisdiction  to  balance  the 
right  of  privacy  and  right  to  know  in  deciding  whether  to  release  records.  The  Supreme  Court  said  yes. 

At  core  in  this  case  was  a  human  rights  complaint.  Corrine  Owen  applied  to  be  an  officer  with  the  Billings 
Police  Department.  The  BPD's  hiring  process  involved  a  background  investigation,  which  Owen  had  re¬ 
leased  the  Department  to  do.  When  BPD  didn't  hire  Owen,  she  filed  a  discrimination  claim  with  the  Hu¬ 
man  Rights  Bureau,  Department  of  Labor  and  Industry.  As  a  result  of  settling  the  complaint,  BPD  hired 
Owen  and  paid  some  damages. 

After  the  settlement,  Owen  asked  Human  Rights  to  let  her  look  at  records  BPD  had  submitted  in  respond¬ 
ing  to  her  complaint.  Specifically,  she  wanted  to  see  the  report  on  the  background  investigation.  BPD  ob¬ 
jected  to  releasing  the  information;  the  Department  said  the  privacy  rights  of  people  who  gave  information 
outweighed  Owen's  right  to  know.  The  matter  went  to  an  administrative  hearing  in  Department  of  Labor 
and  Industry.  The  hearing  examiner  ordered  Human  Rights  to  let  Owen  see  the  report.  BPD  sought  judi¬ 
cial  review  of  this  decision.  District  Court  ruled  that  DLI  lacked  authority  and  jurisdiction  to  decide  the 
constitutional  issues  that  Owen  raised.  Owen  and  DLI  appealed. 

The  District  Court  ruling  held  that  the  proper  forum  for  deciding  constitutional  issues  is  the  judicial  sys¬ 
tem,  not  an  administrative  agency.  Owen  argued  that  denying  an  agency  such  jurisdiction  would  be  un¬ 
workable.  It  would  make  the  right  to  know  dependent  on  the  ability  to  sue.  BPD  contended  that  deciding 
on  constitutional  issues  properly  belongs  in  court.  Both  sides  cited  Great  Falls  Tribune  v.  Public  Service 
Commission  (see  page  23)  to  support  their  arguments. 

In  that  case,  the  Court  had  required  the  newspaper  to  exhaust  its  administrative  remedies  before  the 
Commission.  It  was  necessary  to  allow  the  Commission  "to  develop  a  record  and  make  threshold  deter¬ 
minations  ..."  If  a  case  involved  only  questions  of  law  and  none  of  fact,  it  would  qualify  as  an  exception  to 
administrative  remedy.  In  Owen's  case,  the  DLI  looked  at  factual  issues: 

•  the  sort  of  information  Owen  was  asking  to  see 

•  whether  the  officers  who  did  the  investigation  considered  it  confidential 

•  whether  sources  of  background  information  had  a  reasonable  expectation  of  privacy. 

Given  the  "mixed  questions  of  law  and  fact,"  it  was  appropriate  for  DLI  to  decide  whether  to  release  the 
information. 

Owen  didn't  contest  that  the  agency's  decision  would  be  subject  to  judicial  review;  she  contested  the  hold- 
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ing  that  the  agency  couldn't  make  the  decision  at  all.  The  Court  agreed  that  requiring  litigation  to  settle 
every  question  "would  put  the  'right  to  know'  out  of  reach  for  most  citizens." 


Havre  Daily  News ,  et  al.  v.  City  of  Havre,  et  al.  (2006)  -  records  (333  Mont  331, 142  P3d  864) 

The  Supreme  Court  supplemented  its  balancing  test  in  this  case.  It  also  held  that  balancing  the  right  to 
know  and  right  of  privacy  is  a  "fact-intensive"  inquiry  and  declined  to  require  the  City  to  adopt  a  policy. 
This  opinion  also  dealt  at  length  with  the  issue  of  attorney  fees. 

After  police  busted  up  an  underage  drinking  party,  a  reporter  asked  to  see  the  "incident  report"  and  offi¬ 
cer's  "narrative."  The  police  department  allowed  the  reporter  to  read  the  documents.  When  he  asked  for 
copies,  the  department  redacted  the  name  of  the  police  chief,  his  daughter  (an  uncharged  witness  at  the 
party),  and  another  uncharged  witness.  Two  and  a  half  months  later,  the  newspaper  and  other  media  or¬ 
ganizations  filed  suit  to  get  unredacted  copies.  The  lawsuit  also  asked  the  court  to  (1)  direct  the  police  de¬ 
partment  to  adopt  a  policy  on  immediate  disclosure  of  incident  reports,  (2)  require  that  the  department 
charge  only  the  actual  cost  of  copying  the  report,  and  (3)  mandate  that  certain  information  go  into  each  in¬ 
cident  report. 

Shortly  after  the  newspaper  filed  suit,  the  police  department  turned  over  unredacted  copies.  The  newspa¬ 
per  moved  for  default  judgment,  as  the  City  never  answered  the  complaint.  The  newspaper  also  asked  for 
attorney  fees.  The  City  moved  for  summary  judgment,  saying  the  issue  was  moot.  District  Court  then 
granted  summary  judgment  to  City  of  Havre  and  awarded  attorney  fees  to  the  newspaper.  The  news  or¬ 
ganizations  appealed. 

The  newspaper  argued  it  was  entitled  to  default  judgment  because  the  City  never  responded  to  the  law¬ 
suit.  Citing  precedent,  the  Court  held  that  a  motion  for  summary  judgment  satisfies  the  requirement  that  a 
party  "otherwise  defend"  in  order  to  escape  default  judgment. 

The  newspaper  also  disputed  District  Court's  grant  of  summary  judgment  to  City  of  Havre,  saying  there 
was  a  justiciable  issue:  the  right  to  review  the  documents.  The  Court  recast  the  issue  as  "ripeness,"  mean¬ 
ing  an  "actual,  present  controversy,"  not  hypothetical  or  speculative.  Each  question  about  releasing 
documents,  said  the  Court,  is  a  "fact-intensive  inquiry."  The  Court  declined  to  categorize  the  police  re¬ 
ports  as  always  public.  The  agency  needs  to  balance  the  right  to  know  and  right  of  privacy  (if  any)  on  a 
case-by-case  basis. 

The  Court  clearly  outlined  the  balancing  test.  First,  does  an  individual  have  an  expectation  of  privacy? 
This  is  purely  a  question  of  fact:  does  the  person  whose  privacy  interest  is  at  issue  have  notice  of  possible 
disclosure?  Would  society  recognize  that  expectation  as  reasonable?  The  Court  cited  three  factors  to  con¬ 
sider  in  assessing  "reasonable":  (1)  attributes  of  the  individual,  including  whether  the  individual  is  a  vic¬ 
tim,  witness,  or  accused  and  whether  the  individual  holds  a  position  of  public  trust,  (2)  the  particular 
characteristics  of  the  discrete  piece  of  information,  and  (3)  the  relationship  of  that  information  to  the  public 
duties  of  the  individual.  Finally,  these  privacy  demands  must  be  weighed  against  the  merits  of  disclosure, 
which  includes  considering  "the  particular  context  from  which  such  disclosure  will  proceed." 

The  newspaper  wanted  a  judicial  directive  for  the  City  to  adopt  a  policy  on  releasing  documents.  The  ab¬ 
sence  of  a  policy,  said  the  Court,  "does  not  ripen  into  a  violation  of  the  constitutional  right  to  know  unless 
and  until  an  identifiable  person  is  actually  denied  access." 

The  Court  addressed  whether  this  instance  was  also  moot.  The  newspaper  argued  that  yeah,  they  eventu¬ 
ally  got  the  reports,  but  the  City  would  probably  withhold  similar  documents  in  the  future.  The  newspa¬ 
per  alleged  no  past  instances  of  withholding  documents  or  redacting  them.  Nor  did  it  point  to  inevitable 
future  violations  of  the  right  to  know  other  than  through  conjecture.  Because  "the  challenged  conduct"  - 
redacting  portions  of  these  particular  reports  -  can't  reasonably  be  expected  to  resume,  the  Court  held  the 
issue  moot. 
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On  the  issue  of  attorney  fees,  the  City  raised  two  objections.  One,  the  newspaper  didn't  prevail  in  District 
Court,  so  it  can't  recover  attorney  fees  under  2-3-221,  MCA.  Two,  it  wasn't  really  a  right-to-know  case,  as 
the  newspaper  did  receive  the  documents  -  eventually.  The  Court  noted  that  the  newspaper  had  "pre¬ 
vailed  in  substance"  because  it  got  the  documents  after  filing  suit.  So,  the  Court  considered  Havre  Daily 
News  the  prevailing  party.  And,  said  the  Court,  this  is  a  right-to-know  case:  "A  government  does  not 
achieve  transparency  and  accountability  -  the  ostensible  purposes  behind  the  right  to  know  -  by  allowing 
citizens  only  a  fleeting  glance  at  the  documents."  The  Court  affirmed  District  Court's  award  of  attorney 
fees  incurred  in  getting  the  unredacted  reports.  Any  attorney  fees  subsequent  to  that  not  recoverable. 

Justice  Nelson  entered  a  vigorous  dissent,  joined  by  Justice  Cotter.  The  focus  was  whether  the  issue  was 
ripe  or  moot,  or  both.  Nelson  said  the  Court  sidestepped  the  issue  that  repeated  violations  of  the  right  to 
know  will  result  in  repeated  and  costly  litigation.  Requiring  an  agency  policy  on  release  of  documents 
would  be  a  big  step  to  resolving  the  problem. 

One  note  -  on  appeal,  the  newspaper  didn't  address  the  cost  of  getting  copies  of  requested  documents. 
The  Court  "deem(ed)  this  issue  waived"  and  didn't  address  it.  Justice  Nelson  said  "this  claim  deserved  to 
be  litigated." 


Yellowstone  County  v.  Billings  Gazette,  et  al.  (2006)—  records  (333  Mont.  390,  143  P.3d  135) 

In  this  case,  the  Supreme  Court  reduced  the  redaction  that  District  Court  had  done  to  the  documents  in 
question.  This  decision  also  remanded  the  question  of  attorney  fees,  requiring  District  Court  to  explain  its 
decision. 

The  County  was  dealing  with  litigation  over  a  personnel  issue  in  the  Public  Defenders  Office.  The  Gazette 
requested  copies  of  several  documents  related  to  management  of  the  office  and  the  employment  of  those 
who  were  principals  in  the  case.  The  County  made  the  first  move  to  litigation,  seeking  declaratory  judg¬ 
ment  in  which  District  Court  would  review  the  documents  and  decide  which  should  be  released. 

The  case  dragged  on  over  18  months.  During  this  time,  the  Gazette  focused  on  getting  copies  of  deposition 
transcripts  from  the  personnel  litigation.  The  main  deposition  in  question  was  that  of  the  head  of  the  Pub¬ 
lic  Defenders  Office,  Curtis  Bevolden.  The  County  see-sawed  on  the  issue,  promising  release  of  the  docu¬ 
ments,  then  backing  off.  The  Gazette  filed  a  Motion  to  Compel  release  of  the  documents.  Just  before  the 
hearing  on  this  motion,  the  County  produced  redacted  copies  of  Bevolden's  deposition.  District  Court  had 
not  reviewed  the  deposition  nor  approved  the  redactions.  Finally,  District  Court  directed  release  of  all 
documents  still  under  dispute,  except  portions  where  privacy  outweighed  the  right  to  know.  The  court 
also  authorized  redacting  five  pages  from  Bevolden's  deposition.  The  court  ordered  both  sides  to  pay 
their  own  attorney  fees. 

The  Gazette's  appeal  focused  only  on  Bevolden's  deposition.  The  Supreme  Court  framed  the  question  of 
privacy  on  two  points:  1)  Bevolden's  privacy  in  his  own  testimony  and  2)  the  privacy  of  people  discussed 
in  the  deposition  who  weren't  parties  to  the  litigation.  The  Court  applied  the  balancing  test  in  a  very  fact- 
specific  analysis.  The  Court  found  that  the  Chief  Public  Defender  was  a  public  official  in  a  position  of 
"public  trust."  His  expectation  of  privacy  was  diminished;  plus,  he  did  not  assert  a  privacy  interest  in  his 
own  testimony.  However,  individuals  mentioned  in  the  deposition  who  weren't  parties  to  the  litigation 
had  a  limited  expectation  of  privacy.  The  Court  found  that  only  their  names  should  be  redacted  because 
the  other  information  about  them  was  pertinent  to  the  issue  in  the  litigation.  The  Court  remanded  with  in¬ 
structions  to  redact  only  the  applicable  names. 


The  Court  held  that  District  Court  erred  in  denying  the  Gazette's  attorney  fees  without  any  explanation.  As 
in  some  precedent  cases,  the  Court  remanded  on  this  issue,  directed  District  Court  to  consider  the  issue 
and  explain  its  decision. 
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Justice  Nelson  concurred  on  this  issue,  but  would  take  it  further:  "Indeed,  while  discretionary,  the  award 
of  attorney  fees  in  right-to-know  cases  should  be  presumed  ..."  Nelson  listed  seven  factors  District  Court 
should  apply  to  the  question  of  attorney  fees.  The  factors  related  to  the  level  of  privacy  asserted  and 
whether  the  government  was  making  a  good-faith  effort  to  respond  or  simply  dragging  its  feet.  At  length. 
Nelson  examined  the  constitutional  underpinnings  of  the  right  to  know  and  right  of  privacy.  He  con¬ 
cluded,  "How  much  more  clear  can  it  be?  The  balance  is  tipped  in  favor  of  the  right  to  know."  He  contin¬ 
ued,  "It  is  wholly  unacceptable  that  the  media  and  public  are  still  met  with  intransigence,  stalling  tactics, 
and  delay,  and  are  ultimately  forced  to  litigate  to  obtain  public  documents  to  which  they  are  constitution¬ 
ally  -  and  presumptively  -  entitled."  Justice  Cotter  joined  in  Nelson's  concurrence. 

Chief  Justice  Gray  dissented  "from  much  of  the  Court's  discussion  ...  related  to  attorney  fees."  Gray  took 
issue  with  the  majority's  holding  "that  discretion  to  deny  attorney  fees  in  right  to  know  cases  is  'not  unfet¬ 
tered.'"  Nobody  was  arguing  that,  said  Gray,  and  it's  not  even  a  proper  "holding."  She  further  wrote  that 
attorney  fees  should  not  even  be  a  question.  The  County,  not  the  Gazette,  filed  the  action  to  gain  resolu¬ 
tion.  Since  the  Gazette  was  not  the  plaintiff,  it  has  no  claim  to  attorney  fees  under  2-3-221,  MCA.  While 
Gray  said  courts  could  consider  the  factors  Nelson  listed,  she  wouldn't  "mandate"  their  use.  Gray  also 
criticized  Nelson's  "presumption  of  awarding  attorney  fees."  Not  even  the  Gazette  raised  that  theory. 

Even  so,  attorney  fees  would  be  available  only  to  a  plaintiff,  which  the  Gazette  wasn't. 


In  the  Matter  of  T.L.S.  v.  Montana  Advocacy  Program  (2006)  —  records  (334  Mont  146, 144  P3d  818) 
At  issue  in  this  case  were  court  records  with  a  mutually  recognized  privacy  interest.  The  Supreme  Court 
ruled  that  it's  not  up  to  the  requesting  party  to  show  why  records  should  be  released.  Rather,  it's  up  to  the 
custodian  of  the  records  to  show  why  they  should  not  be  released. 

T.L.S.  was  a  developmentally  disabled  male  committed  to  Montana  Developmental  Center,  a  residential 
facility.  After  T.L.S.'s  initial  commitment,  the  State  petitioned  for  recommitment  near  the  end  of  2003.  Af¬ 
ter  a  series  of  examinations  and  reports.  District  Court  approved  the  recommitment.  T.L.S.  died  at  the  cen¬ 
ter  in  March  2004. 

Montana  Advocacy  Program  (now  named  Disability  Rights  Montana)  is  a  legally  mandated  program  for 
protecting  the  rights  of  people  with  disabilities.  As  part  of  its  mission,  it  investigates  the  death  of  anyone 
living  in  a  facility  for  the  disabled.  While  investigating  T.L.S.'s  death,  MAP  asked  District  Court  to  release 
sealed  documents  from  his  recommitment  proceedings.  District  Court  released  the  documents  to  MAP. 
MAP  redacted  any  information  that  identified  T.L.S.  and  appended  the  documents  to  its  investigative  re¬ 
port. 

MAP  sent  its  report  to  the  court,  the  State,  and  T.L.S.'s  attorney,  inviting  comments.  The  court  extended 
the  comment  deadline  twice,  once  on  its  own  and  once  in  response  to  the  State's  request.  However,  nei¬ 
ther  the  State  nor  T.L.S.'s  attorney  responded.  MAP  then  filed  a  motion  to  publicly  release  the  redacted 
court  documents.  District  Court  denied  the  motion,  and  MAP  appealed. 

The  Supreme  Court  first  found  that  District  Court  had  misapplied  statutory  language  in  denying  MAP's 
request.  District  Court  had  cited  53-21-103,  MCA,  which  requires  "good  cause"  to  open  a  sealed  record. 
That  statute  comes  from  a  different  chapter  than  the  one  governing  commitment  for  developmentally  dis¬ 
abled  people.  So,  it  didn't  fit  this  situation. 

From  a  constitutional  standpoint.  District  Court  had  held  that  MAP's  need  to  disclose  the  documents 
didn't  advance  a  "compelling  state  interest"  to  infringe  T.L.S.'s  privacy.  In  essence.  District  Court  had 
"blended"  the  constitutional  language  of  the  right  to  know  and  the  right  of  privacy.  The  Supreme  Court 
has  used  similar  language  (see  Tribune  v.  Cascade  County  Sheriff,  page  9),  but  took  issue  with  it  here.  MAP 
had  invoked  the  right  to  know,  and  that  right,  said  the  Court,  "is  presumed  in  the  absence  of  a  showing  of 
individual  privacy  rights  sufficient  to  override"  the  right  to  know.  "Thus,  ...  it  is  incumbent  on  the  party 
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asserting  individual  privacy  rights  to  establish  that  the  privacy  interests  clearly  exceed  the  merits  of  public 
disclosure." 

In  this  appeal.  State  and  T.L.S/s  attorney  argued  reasons  why  T.L.S.'s  privacy  exceeded  the  merits  of  dis¬ 
closure.  However,  the  Court  noted,  neither  party  even  responded  to  MAP's  motion  in  District  Court,  so 
they  couldn't  raise  the  issue  on  appeal.  On  the  other  hand,  said  the  Court,  "MAP's  arguments  regarding 
the  merits  of  disclosing  the  requested  sealed  court  documents  -  as  redacted  -  are  strong."  The  Court  re¬ 
versed  District  Court's  ruling  and  remanded  the  case. 


Elliott  v.  Montana  Department  of  Revenue  (2006)  —  records  (334  Mont  195 , 146  P.3d  741) 

When  invoking  the  right  to  know  to  override  a  statutory  requirement,  the  plaintiff  should  specifically  chal¬ 
lenge  the  constitutionality  of  the  statute.  Here,  the  Supreme  Court  said  it  couldn't  disregard  the  statute 
without  a  duly  argued  challenge  and  finding. 

State  Senator  Jim  Elliott  requested  certain  tax  information  from  the  Montana  Legislative  Auditor  for  "C" 
corporations  doing  business  in  Montana.  The  Auditor  compiled  information  provided  by  the  Department 
of  Revenue  for  tax  year  2002  and  gave  it  to  Elliott.  No  names  of  corporate  taxpayers  appeared  in  the  in¬ 
formation.  Elliott  released  the  results  of  the  research  to  the  public.  Later,  DOR  denied  the  Auditor  and 
Elliott  access  to  similar  tax  information  for  other  tax  years,  citing  the  public  release  of  the  prior  data.  Elli¬ 
ott  filed  a  Petition  to  Obtain  Public  Documents,  which  District  Court  denied. 

Elliott  invoked  the  constitutional  right  to  know  to  support  that  state  corporate  tax  records  were  open  to  the 
public  disclosure.  State  law  at  15-31-511,  MCA,  prohibits  disclosure  of  corporate  tax  records.  Elliott  did 
not  challenge  the  constitutionality  of  this  statute.  He  argued  that  the  statute  was  a  "nullity"  in  light  of 
Great  Falls  Tribune  v.  Public  Service  Commission  (2003,  see  page  23)  -  for-profit  corporations  have  no  indi¬ 
vidual  right  of  privacy  under  the  Montana  Constitution.  Without  a  direct  constitutional  challenge  to  the 
state  statute,  the  Court  concluded,  "we  may  not  simply  disregard  the  provisions  of  a  duly  enacted  statute 


Justice  Warner  concurred.  He  noted  Elliott's  clever  argument  that  an  exception  in  the  statute  essentially 
swallowed  it.  However,  a  reasonable  interpretation  that  gives  effect  to  a  statute  trumps  any  interpretation 
that  voids  it.  In  addition,  federal  law  prohibits  the  IRS  from  sharing  tax  information  with  DOR  unless  the 
state  has  a  confidentiality  statute.  The  compelling  need  for  DOR  to  get  the  IRS  data  outweighs  the  public's 
right  to  know  corporate  tax  information. 


in  re  Billings  High  School  District  No.  2  v.  Billings  Gazette  and  Billings  Education  Association 
(2006)  —  records  (335  Mont  94,  149  P3d  565) 

In  this  case,  the  Supreme  Court  let  stand  the  release  of  school-district  records  concerning  the  discipline  of 
two  teachers  for  sexual  activity  on  the  job.  Determining  the  issue  moot,  the  Court  didn't  address  the  mer¬ 
its  of  the  District  Court's  decision. 

The  Billings  Gazette  requested  employment  records  of  two  Sky  view  High  School  teachers,  David  Maier  and 
Paulette  Gerschmel.  The  focus  of  the  request  was  any  records  of  an  investigation  and  disciplinary  action 
involving  sexual  conduct  by  the  teachers  on  school  property.  When  the  district  notified  the  teachers  of  the 
Gazette's  request,  their  union  (Billings  Education  Association)  relayed  that  they  asserted  a  privacy  interest 
in  the  records. 

The  district  filed  a  declaratory  action  in  District  Court.  It  asked  the  court  to  review  the  disputed  docu¬ 
ments  in  camera  and  determine  which,  if  any,  should  be  released.  The  school  district  did  release  docu¬ 
ments  relating  to  the  teachers'  salary,  duration  of  employment,  and  assignments.  District  Court  ruled  that 
teachers  "occupy  positions  of  public  trust"  and  their  conduct  reflected  on  their  ability  to  perform  their 
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jobs.  The  teachers  didn't  have  a  reasonable  expectation  of  privacy;  even  if  they  did,  it  didn't  outweigh  the 
merits  of  disclosure.  The  court  ordered  release  of  the  discipline-related  documents. 

On  appeal,  the  Supreme  Court  held  that  the  issue  of  the  teachers'  privacy  interest  was  moot.  The  Gazette 
had  already  received  and  published  the  information:  "once  the  bell  is  rung,  it  cannot  be  un-rung."  The 
Court  declined  to  address  the  merits  under  an  exception  for  "constitutional  questions  which  are  capable  of 
recurring  but  which  could  evade  effective  review."  As  in  Havre  Daily  News,  the  Court  said  each  situation 
involving  the  balance  of  rights  "entails  a  fact-specific  inquiry  ...  under  the  circumstances."  The  Court  ex¬ 
pressed  doubt  that  "the  same  action  -  comprising  the  same  factual  scenario  -  will  arise  again."  In  addi¬ 
tion,  the  teachers  failed  to  seek  a  stay  of  release  pending  appeal,  so  that  placed  the  exception  even  further 
out  of  reach. 

As  prevailing  party  in  this  case,  the  Gazette  requested  attorney  fees.  The  newspaper  invoked  2-3-221, 

MCA,  which  allows  the  discretionary  award  of  attorney  fees  to  a  prevailing  plaintiff  in  a  right-to-know  ac¬ 
tion.  The  Gazette  also  invoked  27-8-313,  MCA,  which  allows  the  discretionary  award  of  attorney  fees  to  a 
party  in  a  declaratory  judgment  action  "whenever  necessary  and  proper."  District  Court  denied  the  re¬ 
quest,  and  the  Gazette  appealed  the  issue.  The  Supreme  Court  affirmed. 

The  Court  noted  that  the  school  district  filed  this  action,  "a  reasonable  approach"  to  resolve  the  matter. 
Since  the  newspaper  was  not  the  plaintiff,  2-3-221,  MCA,  could  not  apply.  (See  Chief  Justice  Gray's  dissent 
in  Yellowstone  County  v.  Billings  Gazette,  page  28.)  Although  attorney  fees  might  still  be  possible  under  27- 
8-313,  MCA,  the  Court  found  that  District  Court  had  not  abused  discretion  in  denying  the  Gazette's  re¬ 
quest.  In  addition,  the  Court  declined  to  adopt  "seven  factors"  that  the  Gazette  had  urged  be  standards  for 
District  Courts  to  address  when  determining  whether  to  award  attorney  fees. 

In  a  concurring  opinion.  Justice  Morris  expressed  his  concern  about  an  agency  immunizing  itself  from  po¬ 
tential  liability  for  attorney  fees  by  filing  a  declaratory  action.  The  effect,  he  wrote,  would  be  an  increase  in 
litigation:  media  companies  will  file  actions  before  even  requesting  documents,  just  so  they  can  be  plain¬ 
tiffs.  Morris  "would  interpret  more  broadly  the  phrase  'plaintiff  who  prevails' ...  to  encompass  defendants 
who  prevail  in  preemptive  declaratory  judgment  actions  of  the  variety  at  issue  here."  In  this  case.  District 
Court  "did  not  abuse  its  discretion  in  denying  the  Gazette's  request  for  fees  -  but  just  barely."  Justice  War¬ 
ner  joined  in  the  concurrence. 

Justice  Nelson,  joined  by  Justice  Cotter,  dissented  on  the  issue  of  attorney's  fees.  Nelson  disliked  the  fact 
that  the  school  district  chose  to  litigate  a  question  of  privacy  that  "simply  did  not  exist  from  the  begin¬ 
ning."  Rather  than  releasing  the  documents  on  request,  the  district  needlessly  delayed  the  matter  by  going 
to  court.  On  that  basis,  the  Gazette  should  receive  attorney  fees. 

Board  of  Trustees,  Cut  Bank  Public  Schools  v.  Cut  Bank  Pioneer  Press 

Cut  Bank  Pioneer  Press  v.  Board  of  Trustees,  Cut  Bank  Public  Schools  (2007)  —  records  (337  Mont 
229, 160  P3d  482) 

In  this  case,  the  Supreme  Court  revisited  the  issue  of  standing,  holding  that  the  newspaper  had  met  the 
test.  The  Court  held  that  federal  law  does  not  prevent  the  release  of  student  disciplinary  records,  once  the 
students'  names  are  redacted.  On  the  other  hand,  Montana's  right  to  know  requires  the  release  of  the  re¬ 
cords. 

A  few  BBs  got  this  case  rolling.  Two  students  brought  BB  guns  to  school  and  plugged  some  classmates 
with  plastic  BBs.  The  school  board  took  up  the  disciplinary  question  in  a  closed  meeting;  the  students  did 
not  waive  their  right  of  privacy.  The  board  documented  its  decision,  referring  to  each  student  by  a  num¬ 
ber,  rather  than  by  name.  The  board's  prior  practice  had  been  to  publicly  disclose  such  documents,  but 
this  time  it  refused.  The  board  filed  a  declaratory  action,  seeking  in  camera  review  by  District  Court  to  de¬ 
termine  whether  to  release  the  requested  records.  The  Pioneer  Press  also  filed  an  action,  seeking  to  compel 
release  of  the  disciplinary  record  with  any  identifying  information  redacted.  District  Court  consolidated 
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the  petitions  and  ruled  in  favor  of  the  school  board. 

On  appeal,  the  school  board  asserted  the  issue  of  standing.  In  reference  to  Fleenor  v.  Darby  School  District 
(see  page  68),  the  board  said  the  Pioneer  Press  lacked  standing  to  file  its  action  or  pursue  an  appeal.  The 
Court  recognized  that  Pioneer  Press  had  a  "personal  interest"  in  the  requested  records  "because  the  records 
were  necessary  for  Pioneer's  work."  This  interest  provided  the  necessary  standing. 

The  District  Court  ruling  relied  on  federal  law,  the  Family  Education  Rights  and  Privacy  Act  of  1974.  The 
ruling  said  this  law  preempted  Montana  law,  so  a  constitutional  analysis  under  the  right  to  know  was  un¬ 
necessary.  The  board  argued  that  releasing  the  records,  even  with  names  redacted,  would  violate  FERPA. 
The  Supreme  Court  held  that,  regardless  of  whether  disciplinary  records  are  "education  records"  under 
FERPA,  the  law  does  not  prevent  their  release  when  students'  names  have  been  redacted. 

The  board  further  argued  that  the  students  and  their  parents  had  a  right  of  privacy  in  the  records  that  ex¬ 
ceeded  the  merits  of  public  disclosure.  The  Pioneer  Press  responded  that  it  specifically  asked  not  to  get  the 
students'  names,  so  their  privacy  was  not  at  issue.  Even  though  the  newspaper  editor  might  have  "heard 
around  town"  who  the  students  were,  "such  revelations  do  not  factor  into  the  constitutional  balancing 
test."  The  Pioneer  Press  was  entitled  to  receive  redacted  copies  of  the  disciplinary  records. 

Justice  Nelson  concurred  and  entered  a  note  to  comment  on  standing,  specifically  the  Fleenor  case:  "There 
have  been  few  decisions  of  this  Court  in  recent  memory  which  have  been  so  misunderstood  and  over¬ 
read."  Standing,  said  Nelson,  is  a  "fundamental  requirement  to  begin  any  lawsuit."  The  real  problem 
with  Fleenor,  wrote  Nelson,  was  a  poorly  drafted  complaint  that  failed  to  state  in  any  way  how  Fleenor  had 
any  personal  interest  in  the  issue.  Justice  Cotter  joined  in  Nelson's  concurrence. 


Billmayer  v.  City  ofKalispell  (2007)  —  records  (337  Mont  242,  160  P3d  869) 

An  engineer  failed  to  show  that  his  work  product  filed  with  a  government  agency  constituted  a  trade  se¬ 
cret  or  enjoyed  copyright  protection.  The  Supreme  Court  upheld  a  District  Court  ruling  that  denied  the 
engineer  an  injunction. 

J.  Jay  Billmayer  completed  a  floodplain  study  for  a  developer  in  Kalispell.  The  developer  filed  the  study 
with  the  City  in  response  to  an  enforcement  action.  Another  engineer  working  on  an  adjacent  plot  asked 
to  review  and  photocopy  Billmayer's  work.  The  City  said  it  would  allow  inspection,  but  disallow  copying 
without  Billmayer's  permission.  Billmayer  refused  permission.  The  City  then  told  Billmayer  it  was  going 
to  allow  copying  unless  he  took  formal  action  to  stop  it.  Billmayer  filed  an  application  for  injunction  in 
District  Court.  He  pointed  to  "proprietary  language"  on  the  floodplain  map.  He  also  claimed  copyright 
protection  under  federal  law.  District  Court  denied  the  injunction,  and  Billmayer  appealed. 

On  appeal,  the  parties  agreed  that  the  floodplain  study  was  a  public  record  under  the  Public  Records  Act. 
Billmayer  cited  2-6-102(3),  MCA,  of  that  act,  which  says  that  "legitimate  trade  secrets"  constitute  an  inter¬ 
est  that  exceeds  the  merits  of  public  disclosure.  The  Supreme  Court  noted  that  Billmayer  had  "no  objec¬ 
tion  to  the  public  viewing"  the  study;  he  only  objected  to  having  it  copied.  This  stance  didn't  fit  with  the 
definition  of  trade  secret,  said  the  Court.  The  Court  also  agreed  with  District  Court  that  Billmayer  hadn't 
presented  a  coherent  argument  that  copyright  law  protected  the  study  from  copying.  Affirmed. 


Lee  v.  City  of  Missoula  Police  Department  (2008)  -  records  (343  Mont  487, 187  P3d  609) 

In  this  case,  the  Supreme  Court  held  that  an  applicant  to  the  police  department  knowingly  waived  any 
right  to  see  the  results  of  a  background  investigation.  This  waiver  prevented  the  applicant  from  invoking 
the  right  to  know  as  a  way  of  getting  a  copy  of  the  investigation.  (See  also  Billings  Police  Department  v. 
Owens,  page  26.) 
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In  November  2006,  the  Missoula  Police  Department  offered  Richard  Lee  a  job,  contingent  on  the  results  of 
a  background  investigation.  When  the  results  came  back,  MPD  withdrew  the  offer.  Lee  asked  to  see  the 
results,  and  MPD  said  no.  The  department  pointed  out  that  Lee  had  signed  an  "Authorization  to  Release 
Information"  that  contained  this  sentence:  "I  realize  that  the  Missoula  Police  Department  will  NOT  release 
the  information  provided  to  them  to  any  person,  including  myself." 

Lee  went  to  court,  seeking  "release  of  confidential  criminal  justice  information"  -  namely,  the  results  of  the 
background  investigation.  MPD  asked  District  Court  to  review  the  records  in  camera.  District  Court  did 
so,  and  ruled  that  Lee  couldn't  get  the  information.  First,  the  privacy  of  people  who  provided  information 
exceeded  Lee's  right  to  know.  Second,  Lee  had  validly  waived  his  right  to  know. 

Upon  Lee's  appeal,  the  Supreme  Court  focused  only  at  the  issue  of  his  waiver.  Recognizing  the  right  to 
know  as  a  "fundamental  right,"  the  Court  said,  "this  right  may  be  waived  only  by  a  voluntary,  intelligent, 
and  knowing  waiver."  Lee  argued  that  the  release  he  signed  lacked  safeguards  to  ensure  a  person  waived 
the  right  "knowingly  and  intelligently."  The  Court  acknowledged  that  it  had  not  previously  addressed  the 
question  whether  specific  language  in  required  in  this  type  of  waiver.  The  conclusion:  "As  long  as  the  to¬ 
tality  of  the  circumstances  show  the  waiver  was  voluntary,  knowing,  and  intelligent,  a  waiver  does  not 
need  to  utilize  any  particular  language  in  order  to  be  valid."  The  language  of  the  release  "clearly  and  un¬ 
equivocally  informed  Lee"  that  he  would  not  be  allowed  to  see  the  results  of  the  background  investigation. 
Affirmed. 


Bitterrooters  for  Planning ,  Taylor  v.  Board  of  County  Commissioners  of  Ravalli  County  (2008)  - 
records  (344  Mont  529 ,  189  P3d  624) 

This  appeal  focused  on  District  Court's  denial  of  a  preliminary  injunction  in  a  right-to-know  case.  The  Su¬ 
preme  Court  affirmed  District  Court  and  left  the  issue  of  whether  rights  were  violated  "for  another  day." 

In  the  latter  half  of  2006,  Ravalli  County  received  several  applications  for  subdivision  review.  While  the 
reviews  were  pending,  county  voters  approved  an  emergency  interim  zoning  regulation.  This  led  to  fed¬ 
eral  litigation  by  the  developers,  who  claimed  the  County  had  missed  statutory  deadlines,  thus  subjecting 
them  to  the  new  zoning  regulation. 

By  May  2007,  the  litigants  were  drafting  a  settlement  agreement.  Phillip  Taylor,  one  of  the  Bitterrooters,  twice 
requested  a  copy  of  the  agreement  but  was  told  it  was  still  in  draft.  The  public  first  got  to  see  the  agreement  at 
a  Commission  meeting  on  June  4.  Taylor  commented  at  the  meeting  and  by  e-mail  after  the  meeting;  he  en¬ 
couraged  giving  more  time  to  review  the  agreement.  The  Commission,  however,  approved  the  agreement  the 
next  morning.  A  key  part  of  the  agreement  stipulated  that  subdivision  applications  would  be  subject  to  zon¬ 
ing  regulations  in  place  at  the  time  of  the  application,  thus  negating  the  emergency  regulation. 

The  Bitterrooters  filed  this  action,  claiming  that  the  lack  of  time  to  review  the  agreement  violated  their 
right  to  know  and  right  to  participate.  They  moved  District  Court  to  enjoin  the  Commissioners  from  im¬ 
plementing  the  agreement.  District  Court  denied  the  preliminary  injunction,  leading  to  this  appeal.  It 
failed.  One  aspect  of  the  Bitterrooters'  argument  said  the  Commission  withheld  relevant  documents 
(emails  among  the  Commissioners  discussing  the  settlement)  until  just  before  the  preliminary  hearing. 

The  Court  noted  that  the  Board  might  not  have  produced  the  documents  when  the  Bitterrooters  wanted 
them,  but  they  produced  them  in  time  for  their  purpose.  The  Court  affirmed  District  Court's  ruling,  say¬ 
ing  the  Bitterrooters  had  not  met  the  legal  conditions  for  a  preliminary  injunction. 

Billings  Gazette  and  D' Alton  v.  Commission  on  Practice  (2008)  -  records  (345  Mont  385, 190  P3d 
1126) 

Records  of  discipline  meted  to  lawyers  by  the  Commission  on  Practice  and  Office  of  Disciplinary  Council 
are  confidential.  The  Supreme  Court  turned  aside  efforts  by  the  Gazette  and  the  subject  attorney's  ex- 
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husband  to  get  copies  of  the  records. 

As  deputy  city  attorney  in  Billings,  Moira  D' Alton  admitted  violating  rules  of  conduct  and  was  subject  to 
censure  by  the  Supreme  Court.  The  Gazette  requested  a  copy  of  her  disciplinary  file;  the  Commission  and 
Council  refused.  The  Gazette  filed  this  action.  D' Alton's  ex-husband  intervened,  seeking  the  same  file  for 
use  in  a  federal  civil  action  against  her.  District  Court  held  that  it  lacked  jurisdiction  over  the  matter,  since 
all  issues  of  attorney  discipline  fall  under  the  authority  of  the  Supreme  Court.  The  Gazette  appealed. 

The  Supreme  Court  agreed,  citing  its  own  rules:  "In  the  current  Rules,  we  have  declared  that  certain  pro¬ 
cedures  are  confidential.  The  District  Court  does  not  have  the  authority  to  issue  a  contrary  ruling."  In  ad¬ 
dition,  D' Alton  relied  on  the  guarantee  of  confidentiality  when  admitting  misconduct.  "We  cannot  now 
declare  D' Alton's  file  open  to  the  public." 


Sunset  v.  Deadline  (2009)  -  miscellaneous  (unpublished) 

In  this  unanimous  decision  (n=l),  the  Court  of  Personal  Priorities  held  that  the  benefits  of  gazing  at  the 
sunset  clearly  outweigh  the  merits  of  hammering  at  the  deadline.  Reversed  and  reminded. 


Disability  Rights  Montana  v.  State  of  Montana  (2009)  -  records  (350  Mont  101, 207  P3d  1092) 

A  statute  mandating  confidentiality  of  records  concerning  child  abuse  and  neglect  is  constitutional.  The 
same  statute  contains  the  process  for  balancing  the  right  to  know  and  right  of  privacy.  Each  situation  pre¬ 
sents  a  unique  set  of  facts,  precluding  prospective  relief  in  the  form  of  a  court-mandated  policy. 

Disability  Rights  Montana  is  a  federally  required  protection  and  advocacy  program  for  people  with  dis¬ 
abilities.  The  organization  reported  allegations  of  child  abuse  and  neglect  at  Swan  Valley  Youth  Academy 
to  the  Department  of  Public  Health  and  Human  Services.  DPHHS  had  licensed  the  Academy  in  2000. 
DPHHS  investigated  the  allegations  and  issued  a  Final  Investigative  Report.  In  the  Report,  DPHHS  re¬ 
dacted  names  of  some  Academy  staff  and  students.  Under  statutory  authority,  DRM  received  the  report. 
The  organization  wanted  to  publicly  disseminate  the  report,  but  DPHHS  noted  that  41-3-205(7),  MCA,  re¬ 
quired  DRM  to  keep  the  report  confidential:  "A  person  who  is  authorized  to  receive  records  under  this 
section  shall  maintain  the  confidentiality  of  the  records  ..." 

DRM  filed  this  action,  seeking  authority  to  release  the  report.  The  organization  then  moved  to  invoke  41- 
3-205(2):  "Records  may  be  disclosed  to  a  court  for  in  camera  inspection  if  relevant  to  an  issue  before  it.  The 
court  may  permit  public  disclosure  if  it  finds  disclosure  to  be  necessary  for  the  fair  resolution  of  an  issue 
before  it."  District  Court  redacted  further  information  on  Academy  staff,  then  permitted  DRM  to  release 
the  Report.  DRM  then  moved  to  declare  41-3-205(7)  as  "facially  unconstitutional"  and  asked  for  "prospec¬ 
tive  relief."  The  organization  also  sought  attorney  fees  under  2-3-221,  MCA.  District  Court  denied  all  mo¬ 
tions,  and  DRM  appealed. 

On  appeal,  the  Supreme  Court  first  looked  at  whether  41-3-205,  MCA,  provides  a  reasonable  means  of  bal¬ 
ancing  the  right  of  privacy  and  right  to  know.  DRM  said  the  statute  broadly  prohibits  all  disclosure  of 
child  abuse  and  neglect  records.  Citing  Worden  v.  Board  of  Pardons  and  Parole  (see  page  18),  DRM  argued 
that  the  legislature  can't  declare  a  whole  class  of  information  confidential.  Further,  said  DRM,  the  statute 
places  the  burden  on  those  seeking  disclosure,  rather  than  those  invoking  privacy.  And  the  requirement  of 
judicial  review  for  every  request  to  release  records  was  also  burdensome,  in  DRM's  view. 

The  Supreme  Court  affirmed  District  Court  across  the  board.  The  legislature  "identified  the  sensitive  and 
private  nature  of  documents  relating  to  child  abuse  and  neglect."  The  legislature  also  provided  a  mecha¬ 
nism  for  balancing  the  rights  -  in  camera  review  by  District  Court.  Each  situation  presents  a  "unique  fac¬ 
tual  scenario  that  requires  a  careful  balancing  of  the  constitutional  provisions."  The  Court  denied  "pro¬ 
spective  relief"  to  DRM  and  upheld  the  constitutionality  of  the  statute. 
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Regarding  DRM's  request  for  attorney  fees,  the  organization  claimed  to  have  "prevailed"  in  this  action  be¬ 
cause  District  Court  granted  its  request  to  release  the  report.  District  Court  had  ruled  against  attorney  fees 
because  DRM  had  failed  in  its  efforts  to  invalidate  the  statute.  The  Supreme  Court  found  that  District 
Court's  reasoning  was  sound,  so  DRM  didn't  get  attorney  fees  paid  by  the  State. 


Opinions  of  the  Attorney  General 
35  Op.  Att'y  Gen.  No.  19  (1973)  —  records 

HELD:  1.  The  Montana  statute  providing  for  confidential  applications  under  the  Hard  Rock  Mining  Act  is  consti¬ 
tutional  under  Article  II,  Section  9  ... 

2.  Confidential  information  contained  in  an  application  to  the  department  for  a  hard  rock  mining  permit  cannot  be 
made  public  through  an  environmental  impact  statement. 

This  opinion  provided  the  first  occasion  for  the  Attorney  General  to  look  at  the  requirements  of  "the  new 
Montana  Constitution"  and  how  they  affect  a  state  agency.  The  Department  of  State  Lands  wanted  to 
know  how  the  right  to  know  provision  would  affect  the  statute  in  the  Hard  Rock  Mining  Act  requiring  in¬ 
formation  in  applications  to  be  kept  confidential.  It  also  asked  whether  such  information  could  be  made 
public  through  the  environmental  impact  statements  required  by  the  Environmental  Policy  Act. 

The  AG,  Robert  Woodahl,  first  noted  that  "section  9  was  not  intended  to  open  all  documents  to  public 
scrutiny.  The  drafters  recognized  the  right  of  the  legislature  to  promulgate  provisions  ...  respecting  indi¬ 
vidual  privacy."  In  this  case,  wrote  Woodahl,  "The  confidentiality  section  of  the  Hard  Rock  Mining  Act 
can  be  construed  to  fit  within  this  exception."  The  AG  did  not  consider  the  nature  of  the  information  in 
question.  Rather,  he  based  his  opinion  on  the  fact  of  the  privacy  exception  in  the  right  to  know,  the  "legis¬ 
lative  determination  of  meritorious  privacy"  by  statute,  and  the  duty  to  construe  statutes  "in  favor  of  con¬ 
stitutionality." 

The  AG  also  addressed  the  meaning  of  the  word  "individual":  "Case  law  provides  that  individual  may  be 
construed  to  be  used  in  the  sense  of  person,  but  also  embraces  artificial  or  corporate  persons  as  well  as 
natural."  The  AG  thus  concluded  that  "the  word  'individual'  in  section  9  refers  to  corporate  privacy  as 
well  as  a  natural  person's  privacy.  To  hold  otherwise  would  open  the  door  to  many  statutorily  protected 
confidential  areas,"  such  as  bank  reports,  corporate  tax  returns,  and  bidding  on  state  contracts. 

On  the  second  question,  the  AG  conceded  that  the  Environmental  Policy  Act  "provides  that  impact  state¬ 
ments  be  made  available  to  the  public  and  such  statements  will  of  necessity  contain  material  obtained  from 
an  application  for  an  operating  permit."  However,  the  Hard  Rock  Mining  Act  section  requires  confidenti¬ 
ality,  so  the  "information  submitted  in  applications  ...  may  not  be  used  for  the  preparation  of  impact 
statements." 

35  Op.  Att'y  Gen.  No.  27  (1973)  —  records 

HELD:  The  board  of  nurses  must  issue  lists  of  registered  nurses  and  licensed  practical  nurses  to  members  of  the 
public  who  wish  to  purchase  them. 

In  this  brief  response  to  a  question  from  the  Board  of  Nurses,  the  Attorney  General  had  to  look  no  further 
than  the  statute  that  created  the  Board.  It  provides,  "The  records  and  files  of  the  board  shall  be  at  all  times 
open  to  public  inspection."  Said  the  AG,  "The  intent  of  the  legislature  in  this  section  is  clear  and  unambi¬ 
guous."  Furthermore,  the  Public  Records  Act  requires  agencies  to  supply,  on  demand,  copies  of  docu¬ 
ments. 


35  Op.  Att'y  Gen.  No.  59  (1973)  —  records 
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HELD:  The  Constitution  of  Montana,  Article  II,  section  9,  does  not  require  the  department  of  revenue  to  release  in¬ 
formation  to  the  public  regarding  supplemental  bank  assessments  that  were  issued  against  Montana  banks  as  a  result 
of  an  examination  of  such  banks  ... 

The  Department  of  Revenue  submitted  the  question  considered  here.  The  Attorney  General  noted  that  an 
examination  under  the  statute  in  question  constituted  "a  criminal  investigation  into  the  possibility  of  tax 
fraud."  Given  this  fact,  he  stated,  "The  right  of  inspection  does  not  extend  to  all  public  records  or  docu¬ 
ments.  Public  policy  and  due  process  demand  that  investigative  reports  of  possible  criminal  activity  re¬ 
main  confidential  to  protect  the  innocent  as  well  as  the  guilty,  and  to  encourage  cooperation  with  state 
agencies  for  full  disclosure  which,  in  turn,  should  help  to  promote  confidence  and  credibility  in  state  gov¬ 
ernment." 

The  AG  noted  that  other  statutes  protect  the  confidentiality  of  bank  records  and  examinations.  However, 
the  statute  in  question  has  no  confidentiality  requirement.  "In  the  absence  of  a  specific  confidentiality 
statute,"  said  the  AG,  "the  director  of  the  department  of  revenue  is  the  appropriate  government  official  to 
determine  whether  or  not  public  disclosure  is  in  the  best  interest  of  the  state  by  weighing  the  demand  for 
individual  privacy  against  the  merits  of  public  disclosure.  This  is  his  prerogative,  subject  only  to  review 
by  the  courts." 


35  Op.  Att'y  Gen.  No.  62  (1974)  —  records  ( see  note  *) 

HELD:  The  publication  by  county  officers  of  a  list  of  delinquent  taxpayers  in  a  newspaper  for  purposes  of  embar¬ 
rassment  would  be  an  excessive  exercise  of  their  statutory  powers  and  an  invasion  of  privacy  in  violation  of  Article  II, 
section  10  ... 

The  Attorney  General  issued  this  opinion  in  response  to  a  request  from  the  Flathead  County  Attorney. 

The  AG  cited  the  two  statutory  instances  in  which  the  county  may  publish  names  of  individual  delinquent 
taxpayers:  (1)  when  a  public  sale  of  the  property  for  tax  purposes  is  contemplated,  and  (2)  the  delinquent 
list  kept  on  file  in  the  office  of  the  county  treasurer  and  available  to  public  inspection.  * 

Noting  that  "[a]  county  must  derive  its  powers  by  express,  direct  grant  from  the  legislature,"  the  AG  said, 
"It  is  apparent  that  county  officers  would  be  acting  in  excess  of  their  express  legislative  grant  of  power  if 
they  were  to  publish  a  list  of  delinquent  taxpayers  in  a  newspaper  for  the  purpose  of  embarrassment." 

The  AG  did  not  discuss  whether  a  privacy  interest  attached  to  the  fact  of  delinquent  taxes.  He  did  note 
that  Article  II,  §  10  protects  privacy  except  in  cases  of  compelling  state  interest.  "The  facts,  as  stated  ..."  he 
concluded,  "do  not  suggest  any  such  'compelling  state  interest'  is  present  to  justify  the  publication  ..." 

*  84-4117,  RCM;  recodified  to  15-17-101,  MCA,  repealed  in  1987.  15-17-122,  MCA  was  enacted  to  address 
tax  sales;  it's  questionable  whether  this  opinion  is  still  in  effect  under  the  new  statute. 


35  Op.  Att'y  Gen.  No.  84  (1974)  —  records 

HELD:  University  motor  vehicle  records  relating  to  vehicle  registration,  decals,  permits,  passes  and  traffic  fines  are 
public  documents  subject  to  public  inspection. 

In  response  to  a  request  from  the  Commissioner  of  Higher  Education,  the  Attorney  General  cited  the  Pub¬ 
lic  Records  Act  and  Article  II,  §  9  (right  to  know).  Although  the  AG  discussed  a  public  official  "weighing 
the  demand  for  individual  privacy  against  the  merits  of  public  disclosure"  in  35  Op.  Att'y  Gen.  No.  59 
(page  35),  he  took  a  different  tack  here:  "Article  II,  section  9  ...  basically  sets  forth  a  balancing  test . . . 
However,  in  the  absence  of  any  legislative  direction  or  express  promulgations  by  the  university,  records 
concerning  motor  vehicle  registration  are  accessible  to  the  public." 

The  AG  concluded  that  disclosing  these  records  "would  not  appear  to  be  an  invasion  of  individual  pri¬ 
vacy."  He  noted,  though,  "that  while  the  vehicle  records  listing  the  names  of  persons  may  be  open  to  the 
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public,  the  public  is  limited  ...  in  delving  further  into  the  private  lives  of  the  individuals."  As  an  example, 
he  noted  that  people  with  disabilities  are  entitled  to  special  decals.  While  the  list  of  persons  entitled  to 
such  decals  is  public,  "the  medical  information  entitling  those  persons  to  that  decal  is  not  public  informa¬ 
tion.  Clearly,  the  demand  of  individual  privacy  exceeds  the  merits  of  public  disclosure  in  such  a  case." 


36  Op.  Att'y  Gen.  No.  28  (1975)  —  records 

HELD:  The  salaries  of  teachers  and  administrators  of  a  public  school  district  are  subject  to  inspection  by  the  public. 

Here  was  another  question  that  shone  in  the  light  of  Article  II,  §  9.  The  Attorney  General  again  said,  "That 
provision  clearly  presents  a  balancing  test  approach  to  the  dilemma."  Solving  such  a  dilemma  often 
would  require  consideration  of  other  relevant  factors.  "In  the  present  case  several  factors  exist  which  give 
additional  weight  to  the  public's  right  to  know." 

The  AG  cited  the  section  of  the  Open  Meetings  Act  that  requires  minutes  to  be  available  for  inspection.  He 
also  cited  the  general  provision  of  the  Public  Records  Act  that  records  are  open.  And  statutes  governing 
school  districts  provide  that  all  business  be  conducted  in  public  meetings  of  the  trustees,  which  would  in¬ 
clude  setting  salaries.  In  addition,  another  section  of  that  part  provides  that  a  full  record  of  trustee  actions 
be  made  available  to  the  public.  Given  all  this,  concluded  the  AG,  there  would  be  "no  basis  for  holding  an 
executive  session  in  regard  to  teacher's  or  other  employee's  salaries."  Under  the  Constitution  and  the 
statutes,  "an  overwhelming  weight  has  been  placed  on  the  public's  right  to  know  in  regard  to  actions 
taken  by  the  trustees  of  local  school  districts." 


37  Op.  Att'y  Gen.  No.  107  (1978)  —  records 

HELD:  1.  The  Board  of  Real  Estate,  when  requested,  must  disclose  the  status  of  any  real  estate  licensee,  whether  any 
disciplinary  action  has  been  taken  against  that  individual,  and,  if  so,  the  reason  for  the  disciplinary  action.  Public  ac¬ 
cess  to  information  relating  to  complaints  or  to  allegations  is  left  to  the  discretion  of  the  board,  within  the  guidelines 
of  this  opinion. 

2.  All  minutes  of  the  Board  of  Real  Estate,  except  those  minutes  of  a  meeting  closed  by  the  presiding  officer  pursuant 
to  [the  Open  Meetings  Act],  must  be  open  to  public  inspection. 

3.  Public  access  to  the  other  files  on  individual  licensees  is  left  to  the  discretion  of  the  Board  of  Real  Estate  within  the 
guidelines  of  this  opinion. 

This  extensive  opinion  was  the  first  to  address  a  right  to  know  issue  under  Attorney  General  Mike  Greely. 
The  opinion  followed  the  line  of  reasoning  begun  by  Woodahl  and  sought  to  address  some  issues  previ¬ 
ously  ignored.  Perhaps  most  significant  was  the  formulation  of  the  "balancing  test"  alluded  to  in  earlier 
opinions.  Greely  wrote  that  "this  balancing  test  involves  the  following  steps:  (1)  determining  whether  a 
matter  of  individual  privacy  is  involved,  (2)  determining  the  demands  of  that  privacy  and  the  merits  of 
publicly  disclosing  the  information  at  issue,  and  (3)  deciding  whether  the  demand  of  individual  privacy 
clearly  outweighs  the  demand  of  public  disclosure." 

With  regard  to  who  should  perform  this  test,  the  AG  noted  that  "Art.  II,  section  9  ...  makes  no  reference  to 
the  responsibility  for  making  this  decision."  Based  on  his  reading  of  statutory  law,  though,  he  found  the 
duty  rested  with  the  Board  of  Real  Estate  in  this  case,  "subject  to  judicial  review."  The  possibility  of  judi¬ 
cial  review  led  the  AG  to  lay  out  some  procedural  requirements:  "In  order  to  provide  an  accurate  basis  for 
possible  litigation  the  board  must  require  all  requests  for  information  to  be  in  writing  and  be  specific.  In 
turn,  any  grants  or  denials  of  access  given  by  the  Board  must  be  in  writing  and  specifically  state  the  rea¬ 
sons  ..." 

In  this  opinion,  the  AG  also  noted  that  "[t]he  right  of  privacy  is  a  developing  one  and  not  precisely  de¬ 
fined."  He  understood  the  privacy  exception  to  the  right  to  know  to  be  one  termed  "disclosural  privacy": 
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"an  individual's  ability  to  choose  for  himself  the  time  and  circumstances  under  which,  and  the  extent  to 
which,  his  attitudes,  beliefs,  behavior,  and  opinions  are  to  be  shared  with  or  withheld  from  others."  Using 
this  definition,  "[t]he  board  must  recognize  a  demand  of  individual  privacy,  regardless  of  degree,  when 
the  information  at  issue  reveals  facts"  in  those  areas.  This  was  the  first  step  of  the  balancing  test. 

Once  the  demand  of  privacy  is  recognized,  the  AG  continued,  "the  degree  of  infringement  ...  must  be  de¬ 
termined."  That  will  vary,  he  noted,  according  to  the  type  of  information  sought.  Correspondingly,  the 
demand  of  disclosure  will  vary  according  to  the  degree  of  privacy  involved.  "In  the  merits  of  public  dis¬ 
closure,  two  interests  are  involved  ...  the  government's  need  for  information  and  the  public's  interest  in 
access  to  government  records." 

These  interests  may  conflict,  for  government  "may  have  a  reasonable  concern  that  licensees  and  complain¬ 
ants  may  be  hesitant  to  come  forward  with  needed  information  should  all  records  ...  be  open  for  public  in¬ 
spection."  On  the  other  hand,  "the  public  has  a  valid  interest  in  knowing  what  government  is  doing." 
Since,  in  this  case,  the  Board  licenses  and  regulates  the  real  estate  profession,  "dissemination  of  informa¬ 
tion  compiled  by  the  board  plays  an  important  role  in  carrying  out  the  board's  function."  As  a  side  note, 
the  AG  found  that  neither  the  Constitution  nor  the  statutes  "suggest  that  an  individual  must  display  a  cer¬ 
tain  reason  in  order  to  inspect  government  operations  and  records." 

Applying  the  third  step  of  the  balancing  test,  the  AG  noted  that  "the  general  rule  must  be  that  government 
records  are  open  to  the  public,  with  the  burden  on  the  custodian  of  the  records  to  affirmatively  show  that 
the  demands  of  individual  privacy  clearly  outweigh  the  merits  of  public  disclosure."  Unless  the  legisla¬ 
ture  has  statutorily  protected  specific  records,  "public  disclosure  is  compelling,"  but  not  absolute.  Here, 
"[t]he  protection  afforded  the  public  ...  by  disclosing  disciplinary  action  against  any  individual  licensees 
and  the  reason  for  such  disciplinary  action  clearly  outweighs  any  demand  of  individual  privacy  asserted 
by  the  guilty  party." 

That  would  not  mean,  however,  throwing  open  the  files.  "The  board  should  have  the  discretion  to  deny 
public  access  to  those  records  containing  complaints  in  the  investigatory  stages,  allegations  which  are  un¬ 
corroborated  and  unsupported,  and  the  source  of  a  complaint  or  information  compiled  during  an  investi¬ 
gation." 

Access  to  other  files  on  realtors  was  "left  to  the  board's  discretion.  The  balancing  test . . .  should  be  applied 
with  relation  to  each  type  of  information  sought."  The  AG  outlined  some  alternatives.  License  applicants 
could  be  informed  that  information  could  be  made  public,  and  certain  information  deemed  optional.  If  the 
applicant  then  supplied  the  information,  he  or  she  would  have  tacitly  waived  confidentiality.  The  board 
might  also  screen  records  requested  for  inspection  and  delete  personal  references  if  needed  to  protect  pri¬ 
vacy.  "As  a  final  note,"  wrote  the  AG,  "  a  voluntary  and  intelligent  waiver  of  the  right  of  privacy  on  the 
part  of  any  individual  would  negate  the  concern"  for  protecting  that  privacy. 


37  Op.  Att'y  Gen.  No.  112  (1978)  —  records 

HELD:  County  Attorneys,  laws  enforcement  personnel,  and  coroners  must  release  reports  of  accident  investigations, 
autopsies  and  related  test  to  persons  specifically  listed  in  statues.  Public  access  to  the  results  of  investigations  not 
covered  by  statute  is  left  to  the  discretion  of  the  public  off  cial  following  the  guidelines  set  forth  in  this  opinion  and  37 
OP.  ATTYGEN.NO.  107  (1978). 

In  response  to  a  request  from  the  Cascade  County  Attorney,  the  Attorney  General  addressed  several  types 
of  information,  some  covered  by  statute,  some  not.  (Much  of  the  information  later  fell  under  the  Criminal 
Justice  Information  Act,  passed  in  1979.  See  42  Op.  Att'y  Gen.  No.  119,  page  43.) 

The  AG  made  reference  to  the  right  to  know  and  right  of  privacy  provisions.  "There  are  two  fundamental 
rights  necessarily  in  conflict.  On  the  one  hand,  the  right  of  privacy  which  an  be  infringed  only  upon  a 
showing  of  a  compelling  state  interest,  and  on  the  other  a  right  of  public  disclosure  which  may  be  defeated 
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only  if  the  individual's  right  of  privacy  is  paramount."  Because  of  the  conflicting  rights,  "it  is  apparent 
that  each  circumstance  must  be  addressed  individually."  Under  this  specific  request,  said  the  AG,  "Prob¬ 
lems  arise  with  regard  to  criminal  investigations  which  may  very  well  involve  matters  not  covered  by 
statute." 

Following  the  conclusions  of  37  Op.  Att'y  Gen.  No.  107  (page  37),  the  AG  reiterated,  "The  public  official 
who  is  the  custodian  of  those  records  must  apply  the  balancing  test  set  forth  in  that  opinion."  Here,  "the 
balancing  test  in  a  criminal  investigation  will  vary  according  to  the  stage  of  that  investigation.  Rights  of 
privacy  of  witnesses,  informants,  or  accused  parties  weigh  heavily  in  the  early  and  unsubstantiated  stages. 
On  the  other  hand  the  right  to  know  becomes  paramount  when  a  criminal  matter  has  culminated  in  the  fil¬ 
ing  of  an  information  or  complaint  as  a  matter  of  public  record.  The  area  in  between  must  necessarily  be 
left  to  the  discretion  of  the  custodian  of  the  information." 


37  Op.  Att'y  Gen.  No.  159  (1978)  —  records 

HELD:  ...  2.  An  applicant  for  a  marriage  license  can  be  required  to  disclose  information  concerning  his  or  her  de¬ 
pendants'  race,  education  and  support  obligations. 

The  Attorney  General  combined  and  responded  to  separate  requests  from  the  County  Attorneys  of  Flat- 
head  and  Cascade.  The  second  question  asked  whether  marriage  license  applicants  had  to  provide  infor¬ 
mation  about  race,  education,  and  default  on  support  obligations. 

The  AG  noted  that  the  Department  of  Health  and  Environmental  Sciences  supplies  a  standard  application 
form  to  counties.  The  form  contains  the  objectionable  questions.  Under  statutes,  DHES  is  required  to 
gather  vital  statistics  and  to  prescribe  the  marriage  license  application  form.  "The  question  then  be¬ 
comes,"  said  the  AG,  "is  the  requirement  of  disclosure  of  this  information  a  violation  of  some  constitu¬ 
tional  right?" 

Citing  federal  precedent,  the  AG  said  that  such  information  "may  serve  a  useful  purpose  and  [its]  pro¬ 
curement  and  compilation  ...  cannot  be  outlawed  per  se."  "However,"  he  continued,  "the  right  of  pri¬ 
vacy  ...  does  create  a  question  as  to  the  validity  of  requiring  disclosure  of  such  information.  Undoubtedly, 
many  matters  required  to  be  disclosed  are  personal  in  nature.  The  question  is,  are  they  overcome  by  a 
government  interest?"  The  AG  said  they  are,  again  citing  federal  precedent:  "Requiring  disclosure  of  per¬ 
sonal  information  in  order  to  provide  accurate  statistical  reports  is  not  an  unconstitutional  invasion  of  the 
right  to  privacy." 


38  Op.  Att'y  Gen.  No.  1  (1979)  —  records 

HELD:  Pesticide  applicator  and  dealer  records  held  by  the  Department  of  Agriculture  are  subject  to  public  disclosure 
upon  a  finding  by  the  Department  that  the  public's  right  to  know  outweighs  the  individual  applicator's  or  dealer's 
right  to  privacy.  Non-disclosure  of  such  records  is  appropriate  only  where  the  Department  has  determined  that  a 
matter  of  privacy  is  involved,  has  weighed  the  demands  of  that  privacy  and  the  merits  of  publicly  disclosing  the  re¬ 
cords,  and  has  found  that  the  demand  of  individual  privacy  clearly  outweighs  the  demand  of  public  disclosure. 

This  opinion  answered  a  request  by  the  Department  of  Agriculture;  it  had  adopted  an  administrative  rule 
requiring  that  individual  pesticide  applicator  records  would  not  be  made  public  except  under  court  direc¬ 
tion.  The  department  adopted  the  rule  by  its  authority  under  the  Montana  Pesticides  Act,  passed  in  1971. 
No  rule  limited  the  disclosure  of  pesticide  dealer  records. 

The  Attorney  General  undertook  an  examination  of  the  Department's  policy.  "The  Montana  Supreme 
Court  has  not  construed  the  ...  right  to  know  or  privacy  provisions  to  either  allow  or  prohibit  any  particu¬ 
lar  disclosure  policy,"  he  said.  Thus,  he  cited  the  balancing  test  of  37  Op.  Att'y  Gen.  No.  107  (page  37), 
saying  "it  applies  in  general  to  other  agencies  as  well."  Looking  at  the  statute,  the  AG  concluded  that 
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"nothing  in  the  Pesticides  Act  authorizes  the  Department  to  preclude  public  access  to  its  applicator  records 
and,  unless  the  legislature  expressly  states  that  such  confidentiality  is  to  be  maintained,  it  is  doubtful  that 
the  Department  can  reasonably  interpret  its  mandate  to  require  confidentiality." 

"Pesticide  ...  records  involve  essentially  commercial  information  concerning  materials  which  can  have  a 
profound  effect  on  man  and  his  environment.  While  public  access  to  such  information  is  within  the  De¬ 
partment's  discretion,  the  Department  must  apply  the  balancing  test ...  rather  than  precluding  access 
automatically."  Thus,  the  rule  would  be  void,  as  an  unreasonable  exercise  of  delegated  power.  (See  Asso¬ 
ciated  Press  v.  Department  of  Revenue,  page  20.) 


38  Op.  Att'y  Gen.  No.  59  (1979)  —  records 

HELD:  1.  Under  the  provisions  of  [the  Public  Records  Act],  agencies  are  prohibited  from  distributing  a  list  of  per¬ 
sons  only  if  the  intended  use  of  such  list  is  for  unsolicited  mass  mailings,  house  calls  or  distributions,  or  telephone 
calls. 

2.  The  prohibition  pertains  only  to  lists  of  natural  persons,  not  businesses,  corporations,  governmental  agencies  or 
other  associations. 

3.  Agencies  are  not  required  to  affirmatively  ascertain  the  intended  use  for  which  the  list  is  sought ;  a  clear  written 
disclaitner  from  the  agency  as  to  the  proscriptions  and  penalty  of  [the  law]  is  sufficient. 

This  opinion  sought  to  clarify  for  the  Secretary  of  State  the  requirements  of  the  prohibition  on  mailing  lists 
(2-6-109,  MCA).  First  off,  the  Attorney  General  noted  the  record-keeping,  -distribution,  and  -access  duties 
required  by  law  of  the  Secretary  of  State.  The  AG  opined  that  §  2-6-106  would  "not  necessarily  conflict 
with  the  existing  duties  or  practices  of  the  Secretary  of  State." 

In  examining  the  mailing-list  statute,  the  AG  analyzed  the  meaning  of  the  terms  "mailing  list"  and  "lists  of 
persons."  The  former,  he  said,  must  be  understood  to  mean  a  list  "used  for  unsolicited  mass  mailings, 
house  calls  or  distributions,  and/or  telephone  calls."  Thus,  agencies  are  prohibited  from  distributing  such 
list  only  if  the  recipient  intends  to  use  it  for  those  purposes.  "Agencies  are  not  precluded  from  distributing 
or  selling  such  lists  for  other  uses." 

With  regard  to  the  term,  "lists  of  persons,"  the  AG  held  that  "the  reference  to  'persons'  is  to  natural  per¬ 
sons."  Under  the  Constitution,  "[t]he  right  of  privacy  is  by  nature  a  personal  one  of  individual  human  be¬ 
ings.  ...  It  is  my  opinion  that  [the  mailing-list  law]  does  not  forbid  the  dissemination  of  lists  of  names  of 
corporations,  associations,  governmental  bodies  and  businesses  for  use  as  mailing  lists."  (See  43  Op.  Att'y 
Gen.  No.  73,  page  45.) 

Overall,  the  AG  found  that  the  issue  involved  minimal  interests,  either  for  the  right  of  privacy  or  the  right 
to  know.  The  "mere  appearance"  of  one's  name  and  address  on  an  agency  list  involves  a  very  slight  de¬ 
mand  of  individual  privacy.  On  the  other  hand,  access  to  a  list  for  "commercial  profit  making  purposes"  is 
not  a  strong  right-to-know  interest.  Given,  however,  that  "the  Legislature  ...  has  declared  that  a  matter  of 
individual  privacy  is  involved  in  the  dissemination  of  agency  lists  for  use  as  mailing  lists,"  the  AG  held 
that  the  law  "should  be  given  a  liberal  interpretation."  Thus,  "[o]nly  when  an  agency  has  been  made 
aware  that  the  information  sought  is  to  be  used  as  a  'mailing  list'  would  they  be  prohibited  from  providing 
it." 

The  AG  conceded  that  this  approach  may  result  in  people  acquiring  lists  for  ostensibly  legitimate  purposes 
and  then  using  them  as  mailing  lists.  Such  activity,  though,  would  be  a  misdemeanor  under  the  law,  and 
all  the  agency  need  do  is  make  people  aware  of  that  when  they  request  a  list.  The  agency  could  do  so  by 
attaching  a  letter  or  other  written  disclaimer  to  the  list  when  giving  it  out. 
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38  Op.  Att'y  Gen.  No.  65  (1980)  —  records 

HELD:  1.  Original  voter  registration  forms  are  available  for  public  inspection. 

2.  Precinct  registers  are  available  for  public  inspections  following  the  canvass  of  election  returns. 

A  request  from  the  Cascade  County  Attorney  prompted  this  opinion.  The  Attorney  General  cited  a  new 
law,  passed  by  the  1979  Legislature,  that  provided  "all  records  pertaining  to  elector  registration  and  elec¬ 
tions  are  public  records."  (13-1-109,  MCA)  However,  original  registration  forms  must,  under  statute,  be 
assigned  a  number,  which  may  be  the  voter's  social  security  number.  A  related  statute  provides  that,  if  the 
social  security  number  is  used,  it  may  not  be  printed  on  other  lists  or  released  publically.  "Therefore,"  said 
the  AG,  "an  original  signed  registration  form  is  available  for  public  inspection  unless  the  elector's  social 
security  number  appears  on  it." 

In  reaching  the  second  holding,  the  AG  recited  the  legal  requirements  for  the  preparation,  use,  and  treat¬ 
ment  of  precinct  registers.  Under  the  law,  the  registers  must  be  sealed  after  the  election  until  the  county 
board  of  canvassers  canvasses  the  returns.  However,  the  law  "does  not  specifically  provide  that  those  re¬ 
cords  are  not  to  be  opened  to  the  public  following  the  canvass,"  so  they  must  be  presumed  open. 

38  Op.  Att'y  Gen.  No.  109  (1980)  —  records 

HELD:  l.  A  state  employee's  title,  dates  and  duration  of  employment,  and  salary  are  public  information. 

2.  A  state  agency  may  require  that  requests  for  disclosure  of  a  state  employee's  title,  dates  and  duration  of  employ¬ 
ment,  and  salary  be  in  writing.  However,  the  agency  may  not  require  that  justification  for  the  requests  be  given. 

The  Attorney  General  began  this  opinion,  in  response  to  a  request  from  the  Department  of  Administration, 
by  reciting  the  usual  litany  regarding  the  right  to  know,  the  right  of  privacy,  and  the  balancing  test.  How¬ 
ever,  he  did  formulate  the  strongest  statement  yet  of  responsibility:  "It  is  the  duty  of  each  agency,  when 
asked  to  disclose  information,  to  apply  these  steps  and  make  an  independent  determination  within  the 
guidelines  of  the  law,  subject  to  judicial  review."  He  also  stated  that  applying  the  balancing  test  should 
involve  examining  legal  precedent.  He  did  so,  and  came  to  these  conclusions. 

"With  respect  to  a  state  employee's  title,  I  find  that  no  matter  of  individual  privacy  is  even  arguably  in¬ 
volved."  No  personal  matters  were  involved;  a  job  title  "is  related  purely  to  [the]  public  role  as  a  public 
employee."  Deciding  on  the  issues  of  dates  of  employment  and  salary  were  "only  slightly  more  difficult.  I 
reach  the  same  conclusion  —  no  privacy  right  is  infringed  by  the  disclosure  ..."  While  the  information 
may  involve  a  slight  demand  for  individual  privacy,  it  "does  not  outweigh  the  great  merit  of  allowing  the 
public  to  know  who  its  employees  are,  what  their  jobs  are,  and  how  much  they  are  being  paid." 

Should  requests  for  such  information  be  in  writing?  The  AG  cited  37  Op.  Att'y  Gen.  No.  107  (page  37),  in 
which  he  had  held  the  requests  must  be  in  writing.  In  that  situation,  though,  "the  demand  of  individual 
privacy  was  substantial."  In  this  case,  "the  demand  of  individual  privacy,  if  any,  is  slight."  The  AG  con¬ 
cluded  it  would  not  be  necessary  that  requests  be  put  in  writing,  but  "the  Constitution  does  not  prohibit  a 
requirement  that  requests  be  in  writing."  Thus,  he  left  it  up  to  the  agency  whether  it  would  require  writ¬ 
ten  requests.  "An  agency  may  not,  however,  require  that  justification  for  the  request  be  given.  Our  Con¬ 
stitution  ...  is  alone  sufficient  justification." 

39  Op.  Att'y  Gen.  No.  17  (1981)  —  records 

HELD:  The  Department  of  Revenue  may  not  withhold  property  record  cards  from  public  inspection. 

Obviously,  the  request  here  came  from  the  Department  of  Revenue.  At  issue  were  "working  papers,"  the 
property  record  cards  that  tax  appraisers  take  into  the  field.  On  the  cards,  appraisers  note  their  observa¬ 
tions  and  judgments  about  the  property  undergoing  appraisal.  The  Attorney  General  examined  decisions 
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from  several  jurisdictions,  and  he  found  that  "as  a  matter  of  law  ...  no  demand  of  individual  privacy  is 
present,  no  balancing  is  required,  and  the  public's  right  to  know  on  what  basis  assessments  are  made  is 
guaranteed."  "Even  if  privacy  were  involved,"  he  continued,  "it  would  not  be  sufficient  to  outweigh  the 
merits  of  public  disclosure." 

Following  this  holding,  the  AG  refuted  the  legal  arguments  advanced  by  the  Department  to  keep  the  cards 
confidential.  The  Department  had  contended  that  property  record  cards  did  not  fall  under  the  definition 
of  "public  writings"  in  the  Public  Records  Act.  The  AG  termed  the  issue  "irrelevant,"  since  the  Constitu¬ 
tion  guarantees  access  to  "documents,"  not  "public  writings."  Furthermore,  the  Supreme  Court  had  long 
ago  held  that  the  access  requirements  of  the  Public  Records  Act  extend  beyond  public  writings.  (See  State 
ex  rel.  Holloran,  page  3.) 

The  Department  had  argued  further  that  the  situation  was  one  where  people  were  trying  to  find  out  in¬ 
formation  the  State  had  gathered  on  individuals.  No  matter,  said  the  AG,  in  line  with  previous  opi-nions: 
"In  determining  whether  information  should  be  available  to  the  public,  the  subjective  motives  of  those 
seeking  access  must  be  disregarded." 

41  Op.  Att'y  Gen.  No.  35  (1985)  —  records 

HELD:  The  administrators  of  School  District  No.  7  do  not  have  a  constitutionally-protected  right  to  privacy  regard¬ 
ing  the  amount  of  merit  pay  awarded  to  them  pursuant  to  the  district's  Leadership  Evaluation  and  Compensation 
Plan.  Therefore,  the  amounts  should  be  disclosed  to  the  public. 

At  issue  here  was  "merit  pay"  awarded  to  the  Bozeman  School  District  administrators  under  a  special 
program  adopted  by  the  school  board.  The  merit  pay  was  given  over  and  above  base  salaries  and  directly 
tied  to  the  results  of  performance  evaluations.  In  examining  the  question,  the  Attorney  General  did  not 
use  the  three-part  balancing  test  previously  cited  in  AG  opinions  (see  37  Op.  Att'y  Gen.  No.  107,  page  37); 
rather,  he  referred  to  the  two-part  test  enunciated  by  the  Montana  Supreme  Court  (see  Missoulian  v.  Board  of 
Regents,  page  52). 

Here,  "[bjecause  the  amount  [of  merit  pay]  is  directly  affected  by  the  outcome  of  a  performance  evalua¬ 
tion,  the  administrator  may  have  an  expectation  that  the  amount  of  merit  pay  would  not  be  disclosed." 

But  would  the  expectation  be  reasonable?  The  AG  cited  the  holding  in  Missoulian  that  performance 
evaluations  involve  strong  privacy  rights.  "In  the  situation  at  hand,"  he  countered,  "the  amount  of  merit 
pay  would  be  disclosed,  not  the  particulars  of  the  evaluation."  Since  "the  merit  pay  is  essentially  money 
paid  by  the  public,"  the  AG  held,  "It  would  be  unreasonable  for  the  administrators  to  expect  that  the 
amount  of  merit  pay,  derived  from  public  moneys,  would  be  more  private  than  their  base  salaries."  Thus, 
no  right  of  privacy  attaches  to  the  amount  of  merit  pay,  and  it  would  be  unnecessary  to  determine  if  the 
right  of  privacy  exceeded  the  public's  right  to  know. 

41  Op.  Att'y  Gen.  No.  92  (1986)  —  records 

HELD:  1.  The  [Crime  Victims  Compensation  Act]  authorizes  the  Workers'  Compensation  Division  to  obtain  confi¬ 
dential  criminal  justice  information. 

2.  The  confidentiality  of  such  information  must  be  maintained  when  received  by  the  Division. 

In  response  to  a  pair  of  questions  from  the  Phillips  County  Attorney,  the  Attorney  General  examined  the 
Crime  Victims  Compensation  Act,  the  Criminal  Justice  Information  Act,  and  the  Workers'  Compensation 
Act.  Under  the  first  act,  the  Workers'  Compensation  Division  determined  eligibility  for  and  amount  of 
compensation.  The  act  authorizes  the  Division  to  "request  and  obtain  from  prosecuting  attorneys  and  law 
enforcement  officers  investigations  and  data  ..." 

The  AG  found  this  "clear  and  unambiguous":  "The  Division  is  entitled  to  obtain  from  law  enforcement 
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agencies  any  information  —  including  investigative  information  —  it  deems  relevant  to  determine  a  claim¬ 
ant's  eligibility  and  amount  of  award."  Under  the  Criminal  Justice  Information  Act,  investigative  informa¬ 
tion  is  confidential  and  may  be  disseminated  only  to  those  authorized  by  law.  Well,  said  the  AG,  "the  Di¬ 
vision  may  obtain  such  confidential  information,  because  [the  Crime  Victims'  Compensation  Act]  author¬ 
izes  it  to  do  so. 

The  second  issue  addressed  the  Division's  responsibility  once  it  had  received  the  information.  A  section 
of  the  Workers'  Compensation  Act  requires  the  Division  to  keep  certain  records  confidential:  "information 
of  a  personal  nature  such  as  personal,  medical,  or  similar  information  if  the  public  disclosure  thereof 
would  constitute  an  unreasonable  invasion  of  privacy  ..."  Although  the  section  does  not  specifically  pro¬ 
tect  criminal  justice  information,  the  AG  opined  "that  this  statute  must  be  read  together  with  the  Criminal 
Justice  Information  Act  and  pertinent  provisions  of  the  Montana  Constitution.  When  so  harmonized,  the 
result  compels  continued  confidentiality  of  the  information."  Given  the  history  and  intent  of  the  statutes 
under  scrutiny,  the  AG  concluded,  "It  is  clear  that  confidential  criminal  justice  information  received  by  the 
Division  is  intended  to  remain  confidential." 


42  Op.  Att'y  Gen.  No.  64  (1988)  —  records 

HELD:  Original  documents  submitted  by  applicants  to  the  Public  Employees'  Retirement  Division  of  the  Depart¬ 
ment  of  Administration  contain  private  information  about  third  parties  and  thus  are  not  open  to  public  inspection  for 
the  purpose  of  compiling  a  mailing  list. 

Noting  that  the  "mailing  list  law"  (2-6-109,  MCA)  allows  inspection  of  original  documents  to  compile  a 
mailing  list,  the  Department  of  Administration  wanted  to  know  whether  it  had  to  allow  such  inspection  of 
the  original  PERS  applications  submitted  by  eligible  public  employees.  Here,  the  Attorney  General  ana¬ 
lyzed  the  question  using  the  Supreme  Court's  balancing  test  and  the  test  first  established  in  37  Op.  Att'y 
Gen.  No.  107  (page  37). 

The  PERS  applications  require  employees  to  provide  information  about  their  beneficiaries.  Based  on  this, 
the  AG  concluded  "that  applicants  ...  have  an  expectation  that  the  information  provided  about  beneficiar¬ 
ies  ...  will  remain  private.  Does  society  consider  this  expectation  reasonable?  I  believe  it  does."  He  based 
this  belief  on  the  fact  that  PERS  is  an  insurance  plan,  and  state  and  federal  public  policy  "restricts  the  use 
of  information  gathered  for  insurance  transactions." 

The  AG  then  compared  the  demands  of  privacy  and  merits  of  disclosure.  "Because  information  about 
beneficiaries  involves  the  'disclosural  privacy'  of  third  persons,  I  believe  a  significant  demand  of  individ¬ 
ual  privacy  is  involved.  On  the  other  hand,  because  the  compilation  of  a  mailing  list  is  involved,  I  do  not 
believe  that  the  merits  of  public  disclosure  are  substantial."  In  this  case,  then,  privacy  would  outweigh 
disclosure,  and  the  Department  need  not  allow  access  to  the  documents. 


42  Op.  Att'y  Gen.  No.  119  (1988)  —  records 

HELD:  1.  Under  section  44-5-301,  MCA  [Criminal  Justice  Information  Act],  the  " original  documents"  available  to 
the  public  are  those  documents  originated  by  a  criminal  justice  agency  which  fall  within  the  definition  of  public 
criminal  justice  information  as  defined  in  section  44-5-103(12),  MCA,  including  initial  offense  reports,  initial  arrest 
records,  bail  records,  and  daily  jail  occupancy  records. 

2.  Under  section  44-5-103(12),  MCA,  an  initial  offense  report  is  the  first  record  of  a  criminal  justice  agency  which 
indicates  that  a  criminal  offense  may  have  been  committed,  including  the  initial  facts  associated  with  that  offense;  an 
"initial  arrest  record"  is  the  first  record  made  by  a  criminal  justice  agency  indicating  the  fact  of  a  particular  person's 
arrest.  If  an  initial  offense  report  or  initial  arrest  record  contains  information  defined  as  confidential  by  the  Act,  that 
information  may  have  to  be  deleted  prior  to  public  dissemination. 

3.  The  interests  of  the  public's  right  to  know  and  an  individual's  right  of  privacy  must  be  balanced  on  a  case-by-case 
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basis  by  the  custodian  of  the  criminal  justice  information  sought  in  determining  whether  criminal  investigative  in¬ 
formation  contained  in  an  initial  offense  report  or  an  initial  arrest  record  should  be  publicly  disseminated. 

4.  Recordings  of  phone  calls  reporting  offenses  and  dispatch  recordings  should  be  considered  public  criminal  justice 
information  if  they  fall  within  the  definition  given  in  section  44-5-103(12),  MCA,  except  that  if  those  recordings  con¬ 
tain  information  defined  as  confidential  by  the  Act,  deletion  of  that  information  may  be  required  prior  to  public  dis¬ 
semination. 

5.  A  person  not  otherwise  statutorily  authorized  is  authorized  by  law  to  obtain  confidential  criminal  justice  informa¬ 
tion  pursuant  to  section  44-5-303,  MCA,  when  that  person  has  obtained  a  District  Court  order  or  subpoena  requir¬ 
ing  such  disclosure. 

6.  Persons  other  than  one  charged  with  an  offense  are  not  entitled  to  receive  confidential  criminal  inves-tigation  re¬ 
ports  without  either  specific  statutory  authority  or  a  District  Court  order  or  subpoena  requiring  dissemination. 

7.  Under  section  44-5-301  (l)(b),  MCA,  if  a  person's  conviction  record  (1)  reflects  only  misdemeanors  and  deferred 
prosecutions,  and  (2)  that  conviction  record  reflects  no  convictions  of  any  kind  for  a  period  of  five  years  from  the  last 
conviction,  excluding  convictions  for  traffic,  regulatory,  or  fish  and  game  offenses,  then  no  record  or  index  information 
of  any  kind,  including  traffic  offense  records,  may  be  publicly  disseminated.  However,  the  Act  specifically  provides 
that  records  of  traffic  offenses  maintained  by  the  Department  of  Justice  are  not  considered  criminal  history  record  in¬ 
formation,  and  those  records  are  publicly  available  by  operation  of  section  61-6-107,  MCA. 

This  lengthy  opinion,  in  response  to  a  request  by  the  Billings  City  Attorney,  clarifies  several  areas  under 
the  Criminal  Justice  Information  Act  of  1979.  The  extensive  holdings  should  speak  for  themselves.  Indi¬ 
vidual  interested  readers  are  encouraged  to  obtain  a  copy  of  the  opinion  for  further  information. 


43  Op.  Att'y  Gen.  No.  6  (1989)  —  records 

HELD:  Payroll  record  information,  including  the  names,  addresses,  and  wages  of  private  employees  working  on  a 
publicly  funded  project,  that  is  reported  to  the  Department  of  Highways  is  subject  to  public  disclosure.  The  social  se¬ 
curity  numbers  of  those  employees  are  not  subject  to  public  disclosure. 

This  opinion  marked  the  debut  of  Attorney  General  Marc  Racicot  on  a  right-to-know  issue.  In  responding 
to  a  request  from  the  Department  of  Highways,  he  laid  out  several  facts:  (1)  the  Department  receives  fed¬ 
eral  funds  for  highway  construction;  (2)  the  federal  Davis-Bacon  Act  requires  that  private  contractors 
working  on  highways  pay  the  prevailing  rate  of  wages  to  their  employees;  (3)  to  monitor  compliance,  con¬ 
tractors  are  required  to  submit  weekly  payroll  records  to  the  Department;  (4)  to  verify  compliance,  a  trade 
union  had  requested  copies  of  some  of  the  records;  (5)  the  Department  had  "resisted"  releasing  the  names, 
addresses,  and  social  security  numbers  of  the  private  employees. 

Racicot  stuck  with  the  balancing  test  developed  by  Woodahl  and  Greely.  Further,  he  cited  38  Op.  Att'y 
Gen.  No.  109  (page  41),  regarding  a  state  employee's  title,  duration  of  employment,  and  salary.  Although 
that  opinion  concerned  public,  not  private,  employees,  he  found  the  discussion  relevant.  His  conclusion 
was  "that  the  names,  addresses,  and  wages  of  employees  are  not  intimate  details  of  a  highly  personal  na¬ 
ture."  Therefore,  "while  they  involve  a  privacy  interest,  it  is  a  minimal  one.  In  comparison,  the  public  has 
a  substantial  interest  in  verifying  that  employees  receiving  federal  funds  are  complying  with  labor  laws." 
On  the  balance,  then,  the  merits  of  disclosing  names,  addresses,  and  wages  outweighed  the  privacy  inter¬ 
est. 

"The  social  security  numbers  of  the  employees  are  a  different  matter,"  continued  the  AG.  He  cited  a  fed¬ 
eral  court  decision  recognizing  "the  strong  privacy  interest  that  employees  have  in  their  social  security 
numbers.  Against  this  strong  privacy  interest,  I  find  no  public  interest  that  would  be  furthered  by  release 
of  the  social  security  numbers."  Therefore,  he  said,  release  the  names,  addresses,  and  wages,  but  not  the 
social  security  numbers. 
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43  Op.  Att'y  Gen.  No.  25  (1989)  —  records 

HELD:  The  " Buyer's  Affidavit  and  Certification"  submitted  to  the  Board  of  Housing  pursuant  to  the  Mortgage 
Credit  Certification  Program  is  subject  to  public  disclosure. 

The  Board  of  Housing  submitted  this  request,  as  "certain  federal  agencies"  had  asked  for  copies  of  the 
documents  in  question.  The  Mortgage  Credit  Certification  Program  enables  qualified  mortgagors  to  credit 
a  portion  of  their  mortgage  interest  against  federal  income  taxes.  To  determine  qualification,  applicants 
submit  the  Buyer's  Affidavit  and  Certification,  which  includes  substantial  information  about  the  appli¬ 
cants'  personal  finances.  The  feds  were  concerned  that  some  people  were  not  complying  with  the  program 
requirements,  and  thus  requested  access  to  the  affidavits. 

The  Attorney  General  acknowledged  that  "no  express  statutory  provisions  ...  make  any  information  ob¬ 
tained  by  the  Board  confidential  or  otherwise  immune  from  public  access."  Thus,  the  balancing  test  had  to 
be  used.  In  doing  so,  the  AG  found  that  a  privacy  interest  exists:  "a  statement  of  the  borrower's  annual 
household  income  is  a  matter  of  individual  privacy."  In  addition,  the  applicants  would  reasonably  have 
"an  expectation  that  the  information  will  be  used  by  the  [Board]  ...,  but  that  it  will  not  be  disclosed  to  the 
public." 

Of  interest,  though,  is  the  AG's  conclusion  that  the  "privacy  interest  is  necessarily  diminished  when  the 
individual  submits  the  information  to  the  Board  ..."  His  reasoning  was  that  "the  information  is  integrated 
into  a  governmental  function  that  directly  benefits  the  borrower,  and  his  objective  expectation  of  privacy  is 
thereby  reduced."  (The  AG  cited  no  authority  to  support  this  "reduced"  expectation  of  privacy.)  "In 
comparison,"  he  continued,  "the  public  has  a  substantial  interest  in  verifying  continued  compliance  of  ... 
participants,  since  the  program  involves  the  public  treasury."  This  conclusion,  along  with  "the  general 
rule  ...  that  government  records  must  be  open  to  the  public,"  resulted  in  the  holding  that  the  affidavits 
should  be  released. 


43  Op.  Att'y  Gen.  No.  73  (1990)  —  records 

HELD:  The  prohibition  of  section  2-6-109,  MCA,  against  the  distribution  of  mailing  lists  by  state  agencies  applies  to 
mailing  lists  of  both  individual  persons  and  corporations.  38  Op.  Att'y  Gen.  No.  59  at  207  (1979)  is  overruled  inso¬ 
far  as  it  conflicts  with  the  holding  of  this  opinion.  (  Note:  see  Tribune  v.  Public  Service  Commission,  page  23) 

The  Secretary  of  State  asked  for  this  opinion  after  receiving  a  request  for  a  list  of  all  nonprofit  corporations 
in  good  standing  on  file  in  his  office.  The  individual  making  the  request  had  said  he  intended  to  use  the 
information  as  a  mailing  list.  The  pivotal  question  involved  the  holding  in  38  Op.  Att'y  Gen.  No.  59  (page 
40)  that  said,  "The  prohibition  pertains  only  to  lists  of  natural  persons,  not  businesses,  corporations,  gov¬ 
ernmental  agencies  or  other  associations." 

The  Attorney  General  noted,  "Since  that  opinion  was  issued,  the  Montana  Supreme  Court  has  twice  held 
that  the  right  of  privacy  exception  to  the  right  to  know  ...  applies  to  corporations  as  well  as  individuals." 
(See  Mountain  States  Telephone  &  Telegraph,  page  4,  and  Belth  v.  Bennett,  page  7.)  After  examining  those 
cases,  the  AG  concluded,  "It  is  my  opinion  that  the  holdings  in  these  cases  are  fully  applicable  to  the  issue 
raised  here."  Thus,  he  held  that  the  prohibition  against  distributing  mailing  lists  "applies  with  equal  force 
to  lists  of  both  individual  persons  and  corporations." 

The  AG  added  two  "caveats"  to  this  holding.  He  interpreted  the  Belth  case  to  mean  "that  a  decision  to 
withhold  mailing  lists  pursuant  to  the  statute  must  be  based  on  a  determination  that  'the  demand  of  indi¬ 
vidual  privacy  clearly  exceeds  the  merits  of  public  disclosure/"  Under  this  interpretation,  "[i]f  the  Secre¬ 
tary  of  State  determines  that  there  is  no  privacy  interest  at  stake,  or  that  the  protected  privacy  interest  does 
not  clearly  exceed  the  public's  right  to  know,  the  prohibition  of  the  statute  does  not  apply,  and  the  mailing 
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lists  at  issue  may  be  publicly  disseminated."  Secondly,  the  AG  noted  that  the  requesting  individual  is 
nonetheless  allowed  to  compile  a  mailing  list  by  examining  original  documents  otherwise  open  to  inspec¬ 
tion. 

.  [ 

44  Op.  Att'y  Gen.  No.  32  (1992)  —  records 

HELD:  County  time  records  zvhich  show  and  employee's  name ,  the  department  for  which  the  employee  works,  and 
the  hours  worked,  including  claims  for  vacation,  holiday,  or  sick  leave  pay,  are  subject  to  public  disclosure. 

Sanders  County  had  received  a  request  to  produce  time  records  of  specific  employees.  The  County  Attor¬ 
ney  submitted  the  question  to  the  Attorney  General.  The  AG  noted  that  the  "time  card"  used  by  county 
employees  is  "generally  similar  to  other  public  employee  time  records";  it  requires  the  employee  name,  an 
identifying  number,  the  department,  and  shows  hours  worked  or  claimed  for  pay,  including  the  charge  of 
nonwork  hours  to  specific  types  of  leave. 

In  balancing  the  right  of  privacy  against  the  right  to  know,  the  AG  determined  that  "the  information 
shown  does  not  reveal  any  personal  aspects  of  a  public  employee's  life.  The  most  personal  aspect  involved 
would  be  a  claim  for  nonwork  pay.  But  even  the  disclosure  of  an  employee's  claim  for  vacation  or  sick 
leave  pay  does  not  entail  disclosure  of  the  particular  circumstances  associated  with  the  claim." 

All  told,  the  information  involves  "only  a  slight  intrusion"  into  an  employee's  privacy.  Further,  "public 
employees  making  claims  for  public  pay  could  not  have  a  reasonable  expectation  of  privacy  in  records 
showing  hours  of  work."  "On  the  other  hand,"  the  AG  continued,  "the  public  has  a  substantial  interest  in 
having  access  to  a  public  employee's  record  of  hours  worked  and  hours  claimed  for  pay.  . . .  The  public 
interest  definitely  outweighs  the  demand  of  individual  privacy." 

However,  the  AG  noted  that  the  work  record  information  "must  be  distinguished  from  a  number  ...  1 

unique  to  the  employee  ...  on  such  records.  It  is  arguable  that  such  a  number,  like  a  social  security  num¬ 
ber,  is  protected  from  disclosure  ..." 

45  Op.  Att'y  Gen.  No.  17  (1993)  —  records 

HELD:  Lists  of  destroyed  personal  property  generated  by  individuals,  for  no  governmental  function  or  purpose,  do 
not  constitute  public  writings  or  records  subject  to  disclosure  laws. 

On  February  17, 1992,  a  fire  broke  out  in  the  Silver  Bow  County  courthouse.  After  all  the  ashes  had  set¬ 
tled,  the  media  requested  a  record  of  all  insurance  claims  submitted  by  the  county  and  its  employees.  The 
county  disclosed  all  claims  resulting  from  loss  of  public  property.  However,  many  claims  by  employees 
regarding  loss  of  personal  property  went  directly  to  the  insurance  carrier;  the  county  didn't  copy  or  keep 
those  records.  The  county  attorney  wanted  to  know  what  obligation  the  county  had  to  find  and  disclose 
the  records. 

Attorney  General  Joe  Mazurek  said  it  was  first  necessary  to  determine  "whether  the  lists  of  personal  prop¬ 
erty  at  issue  constitute  public  documents,  writings,  or  records."  He  decided  that  the  definitions  given  in 
the  Public  Records  Act  (§  2-6-101,  MCA)  were  consistent  with  the  meaning  of  documents  of  public  bodies, 
as  mentioned  in  Article  II,  §  9  of  the  Constitution  (right  to  know).  The  AG  then  decided  that  "[t]he  lists  of 
personal  property  sought  here  by  the  media  do  not  fit  into  any  of  the  categories  of  public  writings  or 
documents  described  by  statute." 

The  AG  gave  several  reasons  for  this  conclusion:  1)  the  documents  do  not  record  any  acts  of  the  county,  2) 
they  contain  no  information  about  government  matters  or  employees'  duties,  and  3)  they  were  neither  cre¬ 
ated  nor  held  by  the  county.  And  even  though  the  county  could  get  the  lists  from  its  insurance  carrier,  the 
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accessibility  "does  not  change  the  content  of  the  document  and  thereby  make  it  a  public  document  or  re¬ 
cord."  As  a  result,  the  county  had  no  obligation  to  disclose  the  claims  on  personal  property  that  employ¬ 
ees  lost  in  the  fire. 


47  Op.  Att'y  Gen.  No.  15  (1998)  —  records 

HELD:  1.  A  sexual  or  violent  offender  convicted  of  any  violation  of  law  of  another  state  or  the  federal 
government  reasonably  equivalent  to  a  violation  under  the  provisions  of  Mont.  Code  Ann.  §  46-23-502(6)  or  (9),  and 
sentenced  on  or  after  July  1,  1989,  must  register  with  the  local  law  enforcement  agency  within  ten  days  of  entering  a 
county  of  this  state  for  the  purpose  of  taking  up  residence  in  Montana  on  either  a  permanent  or  a  temporary  basis. 

2.  At  a  minimum,  the  name  of  the  registered  sexual  offender  may  be  disclosed.  Additional  information  may  be 
disclosed  if  the  offender  is  determined  to  be  a  risk  to  the  safety  of  the  community  and  disclosure  may  protect  the 
public. 

The  Dawson  County  Attorney  asked  about  people  convicted  of  a  sexual  or  violent  offense  outside  of  Mon¬ 
tana:  if  such  an  offender  moves  to  Montana,  does  he  or  she  have  to  register  under  Montana  law?  Yes,  said 
the  Attorney  General.  First,  the  AG  recognized  that  "the  legislature  found  that  persons  who  have 
committed  a  sexual  or  violent  offense  have  a  reduced  expectation  of  privacy  because  of  the  public's 
interest  in  safety."  With  that  reduced  expectation,  require  registration  is  appropriate. 

"The  more  difficult  question,"  he  continued,  "is  the  extent  to  which  this  information  may  be  disseminated 
by  the  local  law  enforcement  agency."  The  AG  recognized  that  information  under  the  Sexual  Offender 
Registration  Act  is  "confidential  criminal  justice  information."  The  Act  itself  says  the  name  of  the 
registered  offender  is  public  information;  this  would  include  out-of-state  offenders  living  in  Montana.  The 
Act  requires  release  of  other  pertinent  information  if  the  person  is  a  "level  one"  offender  convicted  under 
Montana  law.  That  doesn't  apply  to  people  convicted  elsewhere. 

Still,  the  law  allows  "release  of  "any  offender  registration  information  relevant  to  the  public  if  the  agency 
determines  that  a  registered  offender  is  a  risk  to  the  safety  of  the  community  and  that  disclosure  of  the 
registration  information  may  protect  the  public."  To  assess  the  risk,  local  law  enforcement  needs  to  make 
an  informed  judgment.  That  may  involve  seeking  information  from  other  jurisdictions  on  the  details  of  the 
crime.  In  any  event,  "the  identity  of  the  victim  cannot  be  released  without  his  or  her  permission." 

Finally,  the  AG  noted  that  the  Act  "explicitly  exempts  state  or  local  agencies,  private  entities,  and  their 
employees  from  liability  as  a  result  of  good  faith  decisions  regarding  the  release  of  information."  An 
earnest  effort  to  protect  public  safety  provides  protection.  "However,  immunity  does  not  extend  to  gross 
negligence  or  willful  or  wanton  misconduct." 


48  Op.  Att'y  Gen.  No.  10  (2000)  —  records 

HELD:  1.  Subject  to  the  provisions  of  Mont.  Code  Ann.  §§  50-15-121  and  -122,  applications  for  marriage 
licenses  should  be  treated  as  confidential  records  once  they  have  been  completed  and  filed  with  the  clerk  of  the  District 
Court. 

2.  Once  a  marriage  has  been  reported  to  the  Department  of  Public  Health  and  Human  Services  on  the  form  prescribed 
by  the  Department,  the  Department  or  the  clerk  of  the  District  Court  may  disclose  to  the  public  the  names  of  the  bride 
and  groom,  the  date  and  place  of  the  marriage,  the  name  of  the  officiant  and  whether  the  ceremony  was  religious  or 
civil. 

3.  The  clerk  of  court  may  not  divulge  or  provide  copies  of  applications  for  marriage  licenses  under  Mont.  Code  Ann.  § 
50-15-121(1)  unless  the  requestor  is  the  applicant,  the  applicant's  spouse,  child,  parent,  or  guardian,  or  an  authorized 
representative.  For  purposes  of  this  statute,  "authorized  representative"  has  the  meaning  provided  in  Mont.  Code 
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Ann.  §  50-5-1103(2). 


The  question  here  stirred  up  a  lot  of  activity,  including  an  original  opinion,  this  revised  opinion,  a  clarify¬ 
ing  opinion  (see  48  Op.  Att'y  Gen.  No.  17,  page  48),  and  a  2001  legislative  amendment  to  set,  literally,  the 
record  straight. 

That  amendment  superseded  this  opinion,  adding  this  language  to  50-15-122(5),  MCA: 

(b)  Upon  the  filing  of  a  record  of  marriage  with  the  clerk  of  the  District  Court,  information  that 
may  be  released  to  the  public  without  restriction  is  specifically  limited  to: 

(i)  the  names  of  the  parties,  the  age  of  the  parties,  and  their  place  of  birth; 

(ii)  the  date  and  place  of  the  marriage; 

(iii)  the  names  and  addresses  of  the  parents  of  the  parties; 

(iv)  the  name  of  the  officiant;  and 

(v)  the  type  of  ceremony. 

c)  Any  other  information  contained  in  a  marriage  license  application  that  is  not  authorized  to  be 
disclosed  under  subsection  (5)(b)  is  considered  confidential  and  is  subject  to  the  disclosure  limi¬ 
tations  and  penalties  provided  in  50-15-114. 

(d)  Notwithstanding  the  restrictions  provided  in  50-15-121  and  this  section,  the  information  con¬ 
tained  in  a  marriage  license  and  marriage  certificate  may  be  released  to  the  public  30  years  after 
the  date  of  the  marriage. 


48  Op.  Att'y  Gen.  No.  17  (2000)  —  records 

HELD:  1.  The  holding  in  48  Op.  Att’y  Gen.  No.  10  applies  to  all  marriage  applications  on  file  with  a  clerk  of  the 
District  Court,  not  only  to  those  filed  after  the  date  of  the  opinion. 

2.  Pursuant  to  Mont.  Code  Ann.  §  50-15-122(5),  a  clerk  of  the  District  Court  may  allow  public  inspection  and 
copying  of  the  marriage  certificate  filed  pursuant  to  Mont.  Code  Ann.  §  40-1-321,  but  not  of  the  marriage  license. 

The  Attorney  General  issued  this  opinion  to  clarify  the  prior  opinion  (see  48  Op.  Att'y  Gen.  No.  10,  page 
47).  A  2001  legislative  amendment  to  50-15-122(5),  MCA,  superseded  both  opinions. 


50  Op.  Att'y  Gen.  No.  6  (2004)  —  records 

HELD:  1.  When  a  crime  victim  requests  confidentiality,  the  public  dissemination  of  certain  information,  including 
the  address,  telephone  number,  or  place  of  employment  of  the  victim  or  a  member  of  the  victim's  family  is  prohibited, 
unless  an  exception  listed  in  Mont.  Code  Ann.  §  44-5-311(1)  applies. 

2.  Information  directly  or  indirectly  disclosing  the  identity  of  victims  of  certain  sex  crimes  may  not  be  publicly 
disseminated  unless  an  exception  listed  in  Mont.  Code  Ann.  §  44-5-311(1)  applies. 

3.  A  law  enforcement  agency  may  disclose  a  crime  scene  location  under  Mont.  Code  Ann.  §  44-5-311(1),  (3),  even  if 
such  disclosure  may  suggest  the  identity  of  the  victim. 

The  Havre  City  Attorney  asked  questions  related  to  the  Criminal  Justice  Information  Act:  1)  Does  creating 
a  policy  providing  complete  confidentiality  to  crime  victims  upon  their  request  violate  the  Act?  2)  Can  the 
police  department  withhold  information  on  the  address  of  a  crime  scene  in  order  to  protect  the  identity  of 
a  victim? 

The  Attorney  General  noted  that  the  CJIA  focused  on  balancing  the  right  to  know  and  the  right  of  privacy. 
In  particular,  the  1995  Legislature  amended  the  Act  to  remove  victim  information  from  "public"  criminal 
justice  information.  Section  44-5-311,  MCA,  prohibits  releasing  victim  information  if  the  victim  requests 
confidentiality.  Certain  exceptions  may  apply:  "disclosure  is  of  the  location  of  the  crime  scene,  is  required 
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by  law,  is  necessary  for  law  enforcement  purposes,  or  is  authorized  by  a  District  Court  upon  a  showing  of 
good  cause." 

The  AG  recognized  the  sound  reasoning  of  this  amendment.  Disclosing  the  victim's  identity  "could  com¬ 
pound  what  is  already  a  deeply  traumatic  experience."  Protecting  victims'  privacy  helps  to  "promote 
prompt  reporting  of  criminal  activity."  The  AG  recognized  that  sometimes  the  address  of  a  crime  scene 
makes  it  pretty  easy  to  figure  out  who  the  victim  is,  but  that  can't  be  helped.  "The  plain  language  of  the 
statute  clearly  requires  dissemination  of  crime  scene  information  regardless  of  the  status  of  the  victim." 

The  AG  seemed  to  discourage  a  blanket  policy  on  the  matter:  "Any  rule  that  would  allow  the  statute  to  de¬ 
termine  conclusively  whether  the  right  to  privacy  clearly  outweighs  the  interest  in  public  disclosure  would 
run  afoul  of  the  constitution  as  interpreted  in  Worden ."  (See  Worden  v.  Board  of  Pardons  and  Parole,  page  18.) 
With  a  fact-intensive  situation,  "the  agency  must  evaluate  in  every  case  whether  the  producing  or  with¬ 
holding  of  information  would  violate  Article  II,  sections  9  and  10." 


—  i 

Open  Meetings,  Deliberations 

Board  of  Trustees  v.  Board  of  County  Commissioners  (1980)  —  meetings  (186  Mont  148, 606  P2d  1069) 
In  this  action,  the  Huntley  Project  school  board  sought  to  void  a  decision  by  the  Yellowstone  County 
Commission  on  the  basis  of  an  illegally  conducted  meeting.  The  issue  involved  a  proposed  subdivision. 
On  December  26, 1978,  the  commissioners  held  a  public  hearing.  They  announced  they  would  make  a  de¬ 
cision  "in  a  day  or  two."  On  December  28,  the  commissioners  met  in  the  morning  and  conditionally  ap¬ 
proved  the  subdivision.  Although  the  minutes  showed  that  all  three  commissioners  were  present,  one  of 
them  was  apparently  unaware  of  the  meeting  or  the  vote.  That  afternoon,  the  final  decision  was  made  in  a 
vote  conducted  by  telephone.  "Present"  in  the  phone  conversation  were  a  deputy  county  attorney,  a  dep¬ 
uty  clerk  and  recorder,  one  commissioner  (all  at  the  courthouse),  and  another  commissioner  (at  a  local  mo¬ 
tel).  The  third  commissioner  was  at  the  same  motel,  but  was  unaware  of  the  phone  call  or  the  vote. 

The  District  Court  declared  the  meeting  improper  but,  in  its  discretion,  did  not  void  the  decision.  On  ap¬ 
peal,  the  Supreme  Court  looked  at  the  constitutional  right  to  know,  the  Open  Meetings  Act,  and  statutes 
governing  county  commissions.  The  Court  said  yes,  a  meeting  had  taken  place,  and  no,  it  was  not  an  open 
meeting  as  required  by  law.  Focusing  on  the  issue  of  proper  notice,  the  Court  noted,  "It  is  clear  that  this 
was  not  done  here,  even  to  the  exclusion  of  one  of  the  County  Commissioners.  ...  Without  public  notice, 
an  open  meeting  is  open  in  theory  only,  not  in  practice." 

The  Court  then  took  up  the  District  Court's  refusal  to  void  the  decision.  "[T]he  District  Judge  correctly  de¬ 
termined  that  the  procedure  followed  was  improper.  He  went  on  to  determine,  however,  that  the  decision 
involved  an  element  of  urgency.  He  also  determined  that  the  decision  would  not  change  simply  because  a 
public  meeting  was  held.  He,  therefore,  decided  to  look  past  the  form  to  the  substance  and  uphold  the  de¬ 
cision."  The  Supreme  Court  disagreed:  "the  disregard  shown  for  the  statutes  ...  placed  a  heavy  ...  burden 
on  those  who  would  prove  the  meeting  legal.  In  the  absence  of  such  proof,  we  must  hold  there  was  a  clear 
abuse  of  discretion  on  the  part  of  the  trial  court.  The  failure  here  to  follow  proper  statutory  procedures  of 
notice  has  the  effect  of  invalidating  the  Commissioners'  decision."  The  Court  vacated  the  lower  court 
judgment  and  sent  the  case  back  with  instructions  to  nullify  the  subdivision  decision. 


State  of  Montana  v.  Conrad  and  Palmer  (1982)  —  meetings  (197  Mont  406,  643  P2d  239) 

In  this  case,  the  Supreme  Court  overturned  a  statute  that  made  it  "official  misconduct"  for  an  official  to 
knowingly  violate  the  Open  Meetings  Act.  The  case  came  out  of  Missoula  County,  where  Robert  Palmer 
was  a  newly  elected  commissioner.  He  and  another  commissioner,  Germaine  Conrad,  met  and  drew  up  a 
plan  for  reorganizing  the  county.  They  purposefully  kept  the  third  commissioner,  Barbara  Evans,  in  the 
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dark  about  their  plan  until  they  could  present  it  in  a  regular  commission  meeting. 

The  County  Attorney  and  state  Attorney  General  investigated  the  actions  and  found  probable  cause  that 
the  commissioners  had  violated  the  official  misconduct  law,  45-7-401,  MCA.  It  reads, 

45-7-401.  Official  misconduct.  (1)  A  public  servant  commits  the  offense  of  official  misconduct  when  in 
his  official  capacity  he  commits  any  of  the  following  acts: 

(e)  knowingly  conducts  a  meeting  of  a  public  agency  in  violation  of  2-3-203  [Open  Meetings  Act] 

When  the  County  Attorney  filed  an  affidavit  seeking  to  charge  Palmer  and  Conrad  with  official  miscon¬ 
duct,  District  Court  denied  the  motion.  The  State  appealed. 

The  Supreme  Court  held,  in  part,  that  the  State  had  probable  cause  to  file  charges  of  official  misconduct. 
However,  the  Court  then  looked  at  the  official  misconduct  statute.  It  noted  that  the  legislature  adopted  the 
statute  in  1975,  with  specific  reference  to  the  Open  Meetings  Act.  In  1977,  the  legislature  amended  the 
Open  Meetings  Act,  broadening  the  definition  of  "meeting."  The  Court  stated,  "It  is  unclear  whether  the 
1977  legislature,  in  enacting  its  broad  definition  of  "meeting'  to  include  discussions  as  well  as  actions,  in¬ 
tended  to  amend  the  criminal  statute  under  which  these  commissioners  were  charged  to  encompass  the 
expanded  scope  of  the  open  meeting  law.  There  is  no  express  legislative  intent  to  do  so." 

The  Court  concluded,  "It  is  simply  not  clear  what  constitutes  the  prohibited  conduct."  Given  this  conclu¬ 
sion  and  the  fact  that  "no  person  should  be  required  to  guess  at  whether  a  contemplated  action  is  crimi¬ 
nal,"  the  Court  declared  45-7-401(l)(e)  "void  for  vagueness."  To  date,  the  legislature  has  taken  no  action  to 
amend  45-7-401  (l)(e);  it  remains  on  the  books  as  adopted  in  1975. 


Sonstelie  v.  Board  of  Trustees  (1983)  —  meetings  (202  Mont  414,  658  P2d  413) 

Doris  Sonstelie  was  a  nontenured  teacher  at  the  Cayuse  Prairie  School  in  Flathead  County.  The  school 
board  consisted  of  three  members,  and  the  board  meetings  could  "best  be  characterized  as  informal."  At  a 
regular  school  board  meeting  March  10, 1981,  a  long  discussion  of  Sonstelie's  teaching  took  place,  along 
with  a  clear' indication  she  might  be  fired.  At  the  close  of  the  meeting,  the  board  members  talked  about 
calling  a  meeting  March  14  to  further  discuss  contracts.  On  March  12,  the  board  chairman  called  the 
school  clerk  to  tell  her  the  meeting  would  be  9  a.m.,  March  14.  Since  there  wasn't  enough  time  to  get  no¬ 
tice  of  the  meeting  into  the  newspaper,  the  clerk  called  two  radio  stations  and  asked  them  to  broadcast  no¬ 
tice  of  the  meeting.  Neither  station  kept  a  copy  or  transcript  of  the  notice. 

The  board  met  on  March  14  and  went  into  executive  session  (closed)  to  discuss  contracts.  On  April  13,  the 
chairman  notified  Sonstelie  that  the  board  would  not  renew  her  contract.  Another  regular  board  meeting 
was  held  the  next  day,  and  a  public  discussion  focused  on  a  request  to  reconsider  the  decision.  The  board 
voted  again  not  to  renew  the  contract.  Sonstelie  sued  the  board  over  the  March  14  meeting,  alleging  it  was 
held  without  adequate  notice  and  was  improperly  closed.  After  a  bench  trial.  District  Court  ruled  against 
her,  and  she  appealed. 

The  Supreme  Court  looked  at  the  requirements  in  the  law  for  giving  notice,  which  read  as  follows: 

(1)  Each  agency  shall  develop  procedures  for  permitting  and  encouraging  the  public  to  participate  in 

agency  decisions  that  are  of  significant  interest  to  the  public.  The  procedures  shall  assure  adequate  no¬ 
tice  ...  (2-3-103,  MCA) 

An  agency  shall  be  considered  to  have  complied  with  the  notice  provisions  of  2-3-103  if: 

(4)  a  newspaper  of  general  circulation  within  the  area  to  be  affected  by  a  decision  of  significant  interest  to 
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the  public  has  carried  a  news  story  or  advertisement  concerning  the  decision  prior  to  a  final  decision  to 
permit  public  comment  on  the  matter.  (2-3-104,  MCA) 

(1)  Any  official  of  the  state  or  any  of  its  political  subdivisions  who  is  required  by  law  to  publish  any  notice 
required  by  law  may  supplement  such  publication  by  a  radio  or  television  broadcast  of  a  summary  of 
such  notice  or  by  both  of  such  broadcasts  when  in  his  judgment  the  public  interest  will  be  served.  (2-3- 
104,  MCA) 

Each  radio  or  television  station  broadcasting  any  summary  of  a  legal  notice  shall  for  a  period  of  6 
months  subsequent  to  such  broadcast  retain  at  its  office  a  copy  or  transcription  of  the  text  of  the  sum¬ 
mary  as  actually  broadcast,  which  shall  be  available  for  public  inspection.  (2-3-106,  MCA) 

Given  these  requirements,  the  Court  concluded,  "These  provisions  do  not  mandate,  as  [Sonstelie]  con¬ 
tends,  that  notice  must  be  published  for  all  public  meetings  and  that  proof  of  publication  by  broadcast  and 
a  copy  of  the  broadcast  be  retained.  Rather,  these  statutes  establish  a  presumption  that  adequate  notice 
was  given  where  those  events  occur."  The  Court  further  said,  "The  Montana  Open  Meetings  Act  does  not 
specifically  mandate  notice  by  publication.  This  Court  will  not  formulate  such  a  requirement." 

Looking  at  the  facts  of  the  case,  the  Court  held,  "Ample  evidence  supports  the  conclusion  ...  that  adequate 
notice  was  given  and  that  the  March  14  meeting  was  open."  With  regard  to  the  executive  session  portion 
of  that  meeting,  Sonstelie  alleged  it  was  illegally  closed.  "This  contention  is  without  merit,"  said  the 
Court.  The  Open  Meetings  Act  provides  the  following: 

Provided,  however,  the  presiding  officer  of  any  meeting  may  close  the  meeting  during  the  time  the 
discussion  relates  to  a  matter  of  individual  privacy  and  then  if  and  only  if  the  presiding  officer  deter¬ 
mines  that  the  demands  of  individual  privacy  clearly  exceed  the  merits  of  public  disclosure.  (2-3- 
203(2),  MCA) 

In  District  Court,  the  board  chairman  had  testified  that  contract  discussions  often  deal  with  matters  "of  a 
personal  nature  and  privacy  of  the  matters  could  really  get  touchy  ..."  Sonstelie  contended  the  chairman 
had  not  made  the  proper  determination  of  a  matter  of  individual  privacy,  since  the  minutes  of  meeting 
contained  no  mention  of  it.  (By  law,  the  minutes  must  reflect  "the  substance  of  all  matters  proposed,  dis¬ 
cussed,  or  decided."  (2-3-212  (2)(b),MCA)  Sonstelie  said  that  the  chairman's  testimony  amounted  to  word- 
of-mouth  evidence  that  contradicted  the  required  written  record.  "These  arguments  fail,"  said  the  Court. 
"[Sonstelie]  presented  no  evidence  that  such  a  determination  was  not  made."  Moreover,  the  word-of- 
mouth  evidence  was  admissible,  serving  to  clarify  what  occurred  at  the  meeting.  In  conclusion,  the  Court 
said,  Sonstelie  "failed  to  prove  her  assertions." 

Jarussiu.  Board  of  Trustees  (1983)  —  meetings  (204  Mont  131,  664  P2d  316) 

Here  is  another  teacher- versus-school  board  dispute.  Dale  Jarussi  was  a  nontenured,  "exceptional"  prin¬ 
cipal  and  teacher  in  St.  Ignatius.  In  the  middle  of  his  second  contract  year,  Jarussi  met  with  the  board  and 
requested  a  raise.  The  board  closed  the  meeting  to  discuss  the  request;  Jarussi  claimed  he  objected  to  the 
closure,  but  his  objection  didn't  appear  in  the  minutes.  When  the  board  returned  to  open  session,  it  of¬ 
fered  Jarussi  a  raise  —  less  than  requested  —  and  set  a  deadline  for  acceptance. 

Jarussi  contacted  a  lawyer  to  proceed  against  the  board  for  improperly  closing  the  meeting.  This  appar¬ 
ently  angered  the  board,  which  the  chairman  expressed  to  Jarussi.  Jarussi  claimed  to  have  verbally  ac¬ 
cepted  the  board's  offer  by  the  deadline,  although  the  board  disputed  this.  However,  the  preliminary 
budget  a  week  later  included  his  position.  The  board  met  again  March  29, 1978  —  about  two  months  after 
the  initial  meeting.  A  portion  of  the  meeting  was  closed  "again  ...  without  a  determination  that  the  de¬ 
mand  of  individual  privacy  clearly  exceeded  the  merits  of  public  disclosure."  Jarussi  was  not  present. 
During  the  closed  portion,  the  board  decided  to  withdraw  its  previous  offer. 
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Jarussi  filed  suit  on  three  issues,  one  of  which  involved  "retaliation  ...  for  exercising  his  rights  under  Mon¬ 
tana's  Open  Meeting  Law."  A  jury  trial  returned  a  verdict  in  his  favor,  and  the  judge  also  determined  that 
the  board  had  violated  the  Open  Meeting  Law.  On  appeal,  the  board  argued  that  its  closure  of  the  March 
29  meeting  was  proper  under  the  law.  It  cited  the  provision  that  "a  meeting  may  be  closed  to  discuss  a 
strategy  to  be  followed  with  respect  to  collective  bargaining  or  litigation  when  an  open  meeting  would 
have  a  detrimental  effect  on  the  bargaining  or  litigating  position  of  the  public  agency."  (2-3-203(4),  MCA) 
The  board  relied  on  the  collective  bargaining  exception,  arguing  that  its  discussions  of  Jarussi's  salary  con¬ 
stituted  collective  bargaining  strategy. 

The  Supreme  Court  saw  the  necessity  of  determining  "the  correct  meaning  of  the  term  'collective  bargain¬ 
ing.'"  It  examined  definitions  from  a  dictionary,  a  law  dictionary,  the  National  Labor  Relations  Act,  and  a 
federal  appeals  court  decision;  all  of  them  referred  to  a  process  between  an  employer  and  a  union  or  other 
representative  of  employees.  "There  is  no  specific  definition  of  collective  bargaining  in  Montana  law,"  the 
Court  said.  "Therefore,  we  adopt  the  definition  brought  forth  by  the  [federal  appeals  court]." 

Given  this  definition,  "the  closing  of  the  meeting  to  discuss  Jarussi's  employment  status  does  not  fall 
within  the  collective  bargaining  exception  ...  His  actions  were  not  on  behalf  of  anyone  else  and  the 
Board's  decision  would  not  affect  anyone  else.  Hence,  Jarussi  had  a  right  to  be  present  during  the  Board's 
deliberations  regarding  his  future  with  the  School  District."  The  Court  affirmed  the  District  Court  action 
that  voided  the  Board's  decision  in  the  illegally  closed  meeting. 


Missoulian  v.  Board  of  Regents  (1984)  —  meetings  (207  Mont  513,  675P2d962) 

In  the  Spring  of  1980,  the  Board  of  Regents  began  implementing  a  newly  adopted  performance  evaluation 
policy  for  University  System  presidents.  The  policy  provided  for  two  levels  of  evaluation:  an  annual  re¬ 
view  and  a  triennial  "periodic"  evaluation.  The  latter  involved  a  self-evaluation  by  the  affected  president, 
as  well  as  information-gathering  interviews  by  the  Commissioner  of  Higher  Education  with  representa¬ 
tives  of  faculty,  staff,  students,  administration,  alumni,  community  leaders,  and  elected  officials.  The 
evaluation  policy  also  guaranteed  confidentiality,  applying  "to  written  documents  and  to  discussions 
among  all  those  who  participate."  It  further  specified  that  evaluations  would  take  place  in  "executive  ses¬ 
sion"  of  Board  meetings. 

The  evaluations  of  two  presidents  were  scheduled  for  May  3, 1980.  The  Missoulian  requested  access  to 
each  evaluation;  it  was  denied.  The  reporter  asked  each  president  and  the  Commissioner  if  they  would 
waive  their  privacy  rights;  each  refused.  The  Missoulian  brought  action  against  the  Board  under  the  Open 
Meetings  Act  and  Article  II,  §  9  (right  to  know).  After  completion  of  discovery,  both  parties  moved  for 
summary  judgment;  District  Court  ruled  in  favor  of  the  Board,  sustaining  the  closure. 

On  appeal,  the  Supreme  Court  considered  three  issues:  (1)  whether  the  performance  evaluations  of  the 
presidents  were  matters  of  individual  privacy,  (2)  whether  the  privacy  interest  exceeded  the  right  to  know, 
and  (3)  whether  there  were  alternatives  to  executive  session  that  could  still  protect  privacy.  The  Court 
used  the  two-part  test  developed  in  Hastetter  (page  83),  and  Montana  Human  Rights  Division  (page  5).  The 
first  part  asked  "whether  the  person  involved  had  a  subjective  or  actual  expectation  of  privacy  ..."  Given 
the  Board's  policy  and  the  statements  of  the  presidents,  the  Court  said,  "It  is  undisputed  that  the  six  uni¬ 
versity  presidents  actually  expected  that  the  job  performance  evaluations  would  be  private." 

The  second  part  of  the  test  asked  "whether  society  is  willing  to  recognize  that  expectation  as  reasonable." 
Here,  the  Court  said,  "the  determination  should  include  consideration  of  all  relevant  circumstances,  in¬ 
cluding  the  nature  of  the  information  sought."  The  Court  relied  heavily  on  its  previous  case,  saying,  "In 
fact,  much  of  the  discussion  at  the  evaluation  meetings  involved  matters  ...  listed  in  Montana  Human  Rights 
Division  . . .  The  discussion  included  family  and  health  problems,  employer's  criticisms,  employees'  criti¬ 
cisms  of  the  employer,  interpersonal  relationships,  subjective  viewpoints  of  the  performance  of  the  presi¬ 
dents  and  various  subordinates,  the  ability  of  the  presidents  to  work  with  the  faculty,  and  other  matters  of 
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a  similarly  sensitive  nature." 

The  Missoulian  contended  that  the  discussions  also  involved  matters  of  public  policy  or  public  record,  but 
the  Court  said,  "The  record  shows  that  matters  of  public  interest  were  discussed  only  peripherally  ..."  Be¬ 
sides,  said  the  Court,  "nearly  all  private  matters  contain  some  component  of  innocuous  information  or 
general  knowledge.  However,  that  component  does  not  transform  private  matter  into  public."  The  Mis¬ 
soulian  further  argued  that  the  status  of  the  presidents  diminishes  their  privacy  rights.  The  Court  did  not 
agree:  "...  mere  status  does  not  control  the  determination."  "Indeed,"  said  the  Court,  "the  sensitive  nature 
of  the  presidential  function  suggests  that  there  is  all  the  more  reason  to  expect  confidentiality  . . ." 

In  addition,  "not  only  the  presidents  ...  had  privacy  interests  at  stake  in  these  evaluation  sessions.  Nu¬ 
merous  administrative  staff,  faculty  members,  and  other  university  employees  were  discussed.  The  mat¬ 
ters  discussed  with  regard  to  these  employees  was  of  a  sensitive  nature  and  would  reasonably  be  expected 
to  remain  confidential."  The  Court  further  noted  that  "many  organizations,  including  the  Missoulian,  rec¬ 
ognize  the  reasonableness  and  benefit  of  confidential  personnel  evaluations.  Indeed,  the  Missoulian's  edi¬ 
torial  supported  the  confidentiality  of  the  evaluations."  Consequently,  the  Court  held  "that  the  university 
presidents'  job  performance  evaluations  were  matters  of  individual  privacy  protected  by  Article  II,  Section 
10  of  the  Montana  Constitution." 

On  the  second  issue,  the  Court  noted,  "The  constitution  appears  to  prescribe  two  different  standards  for 
determining  whether  a  privacy  interest  prevails  over  a  competing  interest."  One  of  these  is  a  "compelling 
state  interest";  the  Missoulian  argued  that  the  right  to  know  constitutes  a  compelling  state  interest.  How¬ 
ever,  said  the  Court,  "[t]he  more  specific  closure  standard  of  the  constitutional  and  statutory  provisions 
requires  this  Court  to  balance  the  competing  constitutional  interests  ...  to  determine  whether  the  demands 
of  individual  privacy  clearly  exceed  the  merits  of  public  disclosure.  Under  this  standard,  the  right  to  know 
may  outweigh  the  right  of  individual  privacy,  depending  on  the  facts." 

"The  substantial  value  of  confidential  evaluations  is  apparent,"  said  the  Court,  and  "[t]he  disadvantages  of 
public  disclosure  are  substantial."  Despite  its  arguments,  "the  Missoulian  has  failed  to  show  how  any  ... 
public  interests  would  be  furthered  by  public  disclosure  or  hindered  by  confidentiality  in  this  case."  Thus, 
the  Court  held  that  the  presidents'  privacy  interests  clearly  exceeded  the  merits  of  disclosure. 

Finally,  the  Court  discussed  "whether  alternative  methods  exist  for  protecting  individual  privacy  in 
evaluation  meetings."  The  Court  discussed  the  pros  and  cons  of  three  alternatives  advanced  by  the  Mis¬ 
soulian,  discarding  each  one.  "In  short,"  concluded  the  Court,  "closure  appears  the  only  practical  and  ef¬ 
fective  method  of  conducting  job  performance  evaluations." 


Flesh  v.  Board  of  Trustees  (1990)  —  meetings  (241  Mont  158,  786  P2d  4) 

Robert  Flesh  brought  suit  against  the  school  board  of  the  joint  district.  Mineral  and  Missoula  Counties;  he 
contested  the  closure  of  four  board  meetings.  For  three  of  the  meetings,  he  sought  a  declaratory  ruling 
that  they  were  improperly  closed.  For  the  fourth  meeting,  he  sought  an  order  voiding  any  decision  result¬ 
ing  from  the  closed  meeting. 

The  fourth  meeting  in  question  took  place  August  19, 1987.  At  that  meeting.  Flesh  pressed  a  grievance 
against  Carl  Dehne,  an  assistant  administrator  with  the  school  district.  Flesh  alleged  Dehne  "had  mali¬ 
ciously  made  false  statements  for  the  purpose  of  injuring  Flesh's  reputation  in  the  community."  The  dis¬ 
puted  statements  were  made  in  a  newsletter  article,  authored  by  Dehne,  about  comments  Flesh  had  made 
while  candidate  for  the  school  board.  The  grievance  sought  a  public  and  written  apology,  as  well  as  disci¬ 
plinary  action  against  Dehne.  Flesh  also  requested  an  open  hearing. 
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At  the  hearing,  the  chairwoman  asked  Dehne  if  he  wanted  to  waive  his  right  of  privacy;  he  declined.  Flesh 
then  tried  to  amend  the  grievance  to  delete  his  demand  for  disciplinary  action,  but  the  chairwoman  denied 


the  request.  The  board  closed  the  meeting  over  Flesh's  objections;  at  the  hearing,  besides  the  board,  were 
Flesh,  Dehne,  Dehne's  attorney,  and  the  superintendent.  After  hearing  the  grievance,  the  board  excluded 
everyone  but  the  superintendent  while  it  deliberated.  The  board  took  no  action  against  Dehne. 

District  Court  first  granted  summary  judgment  for  the  board  on  all  meetings  except  the  August  19  meet¬ 
ing.  The  court  held  that  Flesh  had  filed  his  complaint  beyond  the  30-day  timeline  in  the  Open  Meetings 
Act.  ("A  suit  to  void  any  such  decision  must  be  commenced  within  30  days  of  the  decision."  2-3-313, 

MCA)  The  court  also  found  that  Flesh  lacked  standing  to  bring  an  action  regarding  those  meetings,  as  "he 
had  no  personal  interest  in  those  meetings  beyond  the  common  interest  of  all  citizens  and  taxpayers."  (See 
Fleenor  v.  Darby  School  District ,  page  68)  Furthermore,  said  the  court,  the  issue  lacked  any  "justiciable  con¬ 
troversy."  On  the  issue  of  the  grievance  meeting.  District  Court  held  a  bench  trial  and  ruled  in  favor  of  the 
school  board.  Flesh  appealed. 

The  Supreme  Court  looked  first  at  the  summary  judgment.  It  held  that  the  District  Court  had  improperly 
read  the  law;  Flesh  did  not  seek  to  void  these  meetings,  so  the  30-day  timeline  did  not  apply.  However, 
the  Court  upheld  summary  judgment:  "The  District  Court  was  correct  in  holding  that  Flesh's  claim  must 
fail  both  for  lack  of  justiciable  controversy  and  lack  of  standing." 

The  Supreme  Court  also  affirmed  District  Court's  verdict  on  the  August  19  meeting.  "The  presiding  officer 
determined  the  grievance  meeting  . . .  might  involve  a  review  of  Dehne's  employment  record."  Relying  on 
Montana  Human  Rights  Division  (see  page  5),  the  "Court  has  previously  held  employment  records  are  subject 
to  the  . . .  right  to  privacy."  The  Court  then  applied  its  two-part  test.  It  declared  the  first  part  was  met:  "De¬ 
hne  clearly  had  an  expectation  that  when  his  employer,  the  School  Board,  considered  the  complaint  against 
him  it  would  do  so  in  a  closed  session."  Relying  on  Missoulian  (page  52)  the  Court  said  the  second  part  of  the 
test  was  also  met,  "because  society  is  willing  to  recognize  a  privacy  interest  in  a  public  employer's  considera¬ 
tion  of  allegations  involving  an  employee's  character,  integrity,  honesty,  and  personality." 

Flesh  argued  that  Dehne's  privacy  rights  did  not  apply  to  his  authorship  of  the  newsletter  article  at  issue. 
The  Court  agreed:  "Dehne  has  no  privacy  interest  in  the  newsletter."  "However,"  said  the  Court,  "Flesh's 
grievance  complaint  not  only  called  for  a  review  of  the  newsletter,  but  also  a  request  for  disciplinary  action 
against  Dehne.  This  request ...  would  necessitate  a  review  of  Dehne's  personnel  record.  Clearly  Dehne 
has  the  right  to  keep  his  employment  file  private  and  away  from  public  scrutiny." 

Flesh  disputed  the  procedure  used  to  close  the  meeting.  The  Court  reviewed  the  meeting  minutes  and 
said,  "Clearly  the  presiding  officer  properly  followed  the  procedure  set  for  in  [the  Open  Meetings  Act]." 
Flesh  disputed  the  further  closure  of  the  deliberations  portion  of  the  meeting,  but  the  Court  said  that  "the 
record  implicitly  shows  the  deliberations,  like  the  grievance  portion  of  the  meeting,  was  closed  to  protect 
Dehne's  privacy  interest."  Finally,  the  Court  addressed  Flesh's  contention  that  closure  of  the  meeting  was 
a  prior  restraint  on  his  right  of  free  speech:  "We  find  no  merit  in  this  argument." 


Associated  Press ,  et  al.  v.  Board  of  Public  Education  (1991)  —  meetings  (246  Mont  386, 804  P2d  386) 
With  this  far-reaching  decision,  the  Court  unanimously  ruled  on  a  provision  of  the  Open  Meetings  Act. 
The  disputed  provision  stated,  "a  meeting  may  be  closed  to  discuss  a  strategy  to  be  followed  with  respect 
to  ...  litigation  when  an  open  meeting  would  have  a  detrimental  effect  on  the  ...  litigating  position  of  the 
public  agency."  (2-3-203(4),  MCA) 

The  controversy  began  February  8,  1989,  when  the  Board  of  Public  Education  convened  to  discuss  an  Ex¬ 
ecutive  Order  from  the  Governor's  Office.  The  order  required  state  agencies  to  submit  any  proposed  ad¬ 
ministrative  rules  to  the  Governor's  Office  for  review  and  approval.  The  Board  was  considering  a  legal 
challenge  to  the  order.  At  the  beginning  of  the  meeting,  six  people  were  physically  present:  the  Board 
chairman,  its  executive  assistant,  her  administrative  assistant,  an  attorney,  an  Associated  Press  reporter, 
and  a  representative  of  the  Governor's  Office.  Six  other  Board  members  participated  by  speaker  phone. 
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Immediately  after  convening,  the  Board  voted  to  close  the  meeting  to  discuss  the  potential  litigation 
against  the  Governor.  The  reporter,  administrative  assistant,  and  governor's  representative  were  excluded 
from  the  meeting;  the  reporter  protested  her  exclusion.  After  a  half-hour,  the  Board  reopened  the  meeting, 
and  the  three  excluded  persons  were  allowed  back  in.  At  that  time,  the  Board  voted  to  file  suit  against  the 
Governor. 

The  next  day,  the  Associated  Press  filed  suit  against  the  Board.  The  AP  was  joined  by  13  other  media  or¬ 
ganizations:  the  Billings  Gazette,  the  Helena  Independent  Record,  the  Missoulian,  the  Great  Falls  Tribune,  the 
Kalispell  Daily  Interlake,  the  Bozeman  Daily  Chronicle,  the  Havre  Daily  News,  the  Livingston  Enterprise,  the 
Miles  City  Star,  the  Montana  Standard,  the  Ravalli  Republic,  the  Montana  Newspaper  Association,  and  the 
Montana  Chapter  of  the  Society  of  Professional  Journalists.  The  plaintiffs  argued  that  the  Article  II,  §  9  of 
the  Montana  Constitution  provides  only  one  reason  for  closing  a  meeting  —  the  demand  of  individual  pri¬ 
vacy.  They  asked  the  District  Court  to  declare  the  "litigation  strategy"  provision  of  the  Open  Meetings  Act 
unconstitutional.  District  Court  granted  summary  judgment  to  the  plaintiffs  and  declared  the  section  un¬ 
constitutional.  The  Board  appealed. 

The  Board  argued  that  other  rights  had  to  be  balanced  against  the  public's  right  to  know.  It  maintained 
that  the  public  has  a  right  to  due  process  which  exceeds  the  right  to  know.  And  inherent  in  the  right  of 
due  process  is  the  right  to  confidential  communication  with  counsel.  The  Court  debunked  this  line  of  rea¬ 
soning:  "State  agencies  have  never  been  included  under  the  umbrella  of  due  process.  The  protections 
guaranteed  by  the  constitutional  right  to  due  process  were  designed  to  protect  people  from  governmental 
abuses.  They  were  not  designed  to  protect  the  government  from  the  people." 

Another  argument  by  the  Board  focused  on  the  constitutional  authority  of  the  Supreme  Court  to  make 
rules  governing  attorneys.  Rule  1.6  of  the  Rules  of  Professional  Conduct  requires  attorneys  to  keep  client 
information  confidential.  Therefore,  the  rule  prevents  attorneys  from  discussing  legal  matters  of  their  cli¬ 
ent  agencies  in  open  meetings.  The  Court  responded  that  "the  Constitution  is  the  supreme  law  of  this 
state."  No  rules  may  violate  the  constitution,  so  "[t]he  interpretation  of  such  rules  is  limited  by  the  con¬ 
fines  of  the  Constitution."  Secondly,  attorneys  are  also  directed  to  act  within  the  law,  and  the  law  requires 
open  meetings. 

The  Board  also  argued  that  "public  policy  considerations"  mandated  closure  of  meetings  to  discuss  litiga¬ 
tion.  Unless  state  agencies  could  discuss  a  litigation  position  confidentially,  they  would  be  at  a  severe  dis¬ 
advantage.  "However,"  said  the  Court,  "this  argument  really  doesn't  apply  to  the  facts  of  this  case."  With 
regard  to  the  nature  of  the  legal  dispute  between  the  Board  and  the  Governor,  the  Court  termed  it  "essen¬ 
tially  a  turf  battle  which  should  be  given  public  scrutiny  in  all  its  particulars.  In  short,  it  is  the  public's 
business." 

"Applying  the  language  of  the  [right  to  know]  provision  to  the  agreed  facts  of  this  case,"  said  the  Court, 
"we  conclude  that  the  Board  wrongfully  closed  its  meeting  ..."  One  must  note  that  the  Court  framed  the 
issue  narrowly:  whether  an  agency  can  close  a  meeting  "to  discuss  litigation  strategy  to  be  used  in  poten¬ 
tial  litigation  against  another  state  governmental  entity"  (emphasis  added).  It  didn't  address  the  circum¬ 
stance  of  litigation  between  an  agency  and  a  private  party.  In  addition,  while  District  Court  declared  the 
litigation  exception  in  the  Open  Meetings  Act  unconstitutional  (and  the  Supreme  Court  affirmed  its  deci¬ 
sion),  the  higher  court,  in  its  decision,  never  ruled  explicitly  on  the  constitutionality  of  the  law. 


Irving  v.  School  District  No.  1-1A,  et  al.  (1991)  —  meetings  (248  Mont  460, 813  P2d  417) 

A  non-tenured  teacher  brought  this  action  when  the  school  district  didn't  renew  her  contract.  In  one  count 
of  her  complaint,  the  teacher  sought  damages  because  the  school  board  held  a  closed  meeting.  The  Su¬ 
preme  Court  noted,  "The  legislature  has  provided  one  remedy"  for  violations  of  the  right  to  know.  That's 
2-3-213,  MCA,  which  allows  a  party  to  petition  District  Court  to  void  a  decision  stemming  from  an  illegally 
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closed  meeting.  However,  the  teacher  didn't  seek  to  void  the  school  board's  decision;  she  sought  damages 
"from  alleged  acts  of  discrimination  that  may  have  occurred  at  that  meeting."  These  are  the  same  dam¬ 
ages  "sought  in  other  portions  of  her  complaint."  The  Court  disallowed  this  duplicate  claim. 


Great  Falls  Tribune  Company,  Inc.  v.  Great  Falls  Public  Schools  (1992)  —  meetings  (255  Mont  125, 841 
P2d  502) 

In  this  landmark  ruling,  the  Supreme  Court  declared  unconstitutional  the  collective  bargaining  exception 
to  the  Open  Meeting  law. 

The  case  arose  from  labor  negotiations  between  the  Great  Falls  School  Board  and  the  bargaining  unit  of 
teachers'  aides  and  library  aides.  The  Board  had  engaged  a  fact-finder,  who  submitted  a  report  in  July, 
1990.  Later,  the  Board  issued  an  agenda  for  a  meeting  September  10;  the  agenda  stated  a  portion  of  the 
meeting  would  be  closed  to  discuss  the  fact-finder's  report.  The  Great  Falls  Tribune  protested,  saying  the 
meeting  should  be  open.  The  Board  agreed  to  hold  an  open  meeting. 

At  the  meeting,  no  discussion  of  the  report  took  place.  The  Board  simply  heard  and  passed  a  motion  to  re¬ 
ject  the  report.  The  Tribune  contended  that  members  of  the  Board  had  privately  discussed  the  report  be¬ 
fore  the  meeting.  The  Board  denied  such  action,  but  did  contend  that  if  those  discussions  had  taken  place, 
they  were  not  "meetings"  under  the  law  and  could  be  private. 

The  Tribune  sued,  alleging  violation  of  the  Open  Meeting  law  and  challenging  the  constitutionality  of  the 
collective  bargaining  exception.  The  Board  countersued,  seeking  a  declaratory  judgment  that  it  had  acted 
properly.  District  Court  granted  summary  judgment  to  the  Board,  declaring  the  collective  bar-gaining  ex¬ 
ception  constitutional.  The  Tribune  appealed. 

At  issue  was  a  subsection  of  the  Open  Meeting  law  (2-3-203(4),  MCA):  "However,  a  meeting  may  be 
closed  to  discuss  a  strategy  to  be  followed  with  respect  to  collective  bargaining  or  litigation  when  an  open 
meeting  would  have  a  detrimental  effect  on  the  bargaining  or  litigating  position  of  the  agency."  The  Trib¬ 
une  argued  that  the  constitutional  right  to  know  (Art.  II,  §  9)  allows  closure  only  to  protect  personal  pri¬ 
vacy.  The  Supreme  Court  framed  the  issue  as  "whether  Article  II,  Section  9,  requires  a  balancing  of  the 
right  to  know  with  other  constitutional  provisions  and  policy  considerations  or  whether  individual  pri¬ 
vacy  is  the  only  matter  against  which  the  right  to  know  should  be  balanced." 

The  Board  argued  that  Article  X,  §  8,  of  the  constitution  requires  the  board  to  supervise  and  control  the 
schools  in  its  district.  The  Board  contended  this  requirement  includes  the  duty  to  bargain  effectively;  it 
urged  the  Court  to  balance  the  right  to  know  against  the  supervisory  duty.  The  Court  was  not  persuaded: 
"The  Board's  duty  to  supervise  and  control  its  district  is  not  necessarily  thwarted  by  opening  its  collective 
bargaining  strategy  sessions.  Second,  the  Board  fails  to  present  a  matter  of  individual  privacy  ...  to  create 
an  exception  to  the  open  meeting  law." 

The  Court  held  that  "meetings  may  be  closed  only  when  the  need  for  individual  privacy  exceeds  the  mer¬ 
its  of  public  disclosure.  The  collective  bargaining  strategy  exception  is  an  impermissible  attempt  by  the 
Legislature  to  extend  the  grounds  upon  which  a  meeting  may  be  closed.  We  conclude  that  §  2-3-203(4), 
MCA,  is  unconstitutional  ...." 

Note  that  the  subsection  also  provided  for  closure  of  a  meeting  to  discuss  litigation  strategy.  The  Court 
narrowly  limited  that  exception  in  Associated  Press  v.  Board  of  Public  Education  (see  page  54).  Here,  the 
Court  declared  the  entire  subsection  unconstitutional,  but  did  not  discuss  the  effect  of  its  ruling  on  the  liti¬ 
gation  exception. 

Justice  Weber  dissented,  warning  that  "the  majority  opinion  has  stopped  short  in  its  failure  to  consider  the 
impact  of  its  ruling."  Weber  protested  that  the  decision  "has  effectively  destroyed  the  use  of  collective 
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bargaining  between  school  boards  and  unions."  He  asserted  that  precedent  exists  that  would  allow  bal¬ 
ancing  the  right  to  know  against  considerations  other  than  personal  privacy. 

Weber  cited  Smith  v.  District  Court  (see  page  77);  in  that  case,  a  defendant's  right  to  a  fair  trial  was  found  a 
legitimate  exception  to  the  right  to  know.  Similarly,  said  Weber,  in  Mountain  States  Telephone  v.  Dept,  of 
Public  Service  Regulation  (see  page  5),  trade  secrets  and  their  related  property  rights  invoked  denial  of  the 
right  to  know.  Here,  said  Weber,  the  right  to  know  should  be  limited  by  the  Board's  constitutional  duty  to 
supervise  its  district  as  well  as  its  statutory  duty  to  bargain  in  good  faith. 


SJL  of  Montana  v.  City  of  Billings  (1993)  —  meetings  (263  Mont  142,  867  P2d  1084) 

SJL  is  the  parent  company  of  KTVQ,  a  television  station  in  Billings.  At  issue  here  was  access  to  a  meeting 
on  May  22,  1992.  Participants  in  the  meeting  were  the  City  Engineer,  the  Public  Works  Director,  and  rep¬ 
resentatives  of  Empire  Sand  and  Gravel,  a  private  firm.  A  reporter  from  the  station  wanted  to  attend  the 
meeting  but  was  excluded.  In  the  ensuing  lawsuit.  District  Court  ruled  that  KTVQ  had  a  right  to  be  pre¬ 
sent  at  the  meeting.  Both  sides  appealed  on  separate  issues. 

The  City's  appeal  challenged  the  holding  that  the  meeting  had  to  be  open  under  the  constitutional  right  to 
know.  SJL's  appeal  raised  two  issues  that  the  Supreme  Court  did  not  address,  based  on  its  decision  on  the 
City's  appeal. 

The  Court  looked  first  to  see  if  Montana's  Open  Meetings  Act  required  the  meeting  to  be  open.  The  Act  (§ 
2-3-203,  MCA)  states  that  "[a]ll  meetings  of  public  or  governmental  bodies,  boards,  bureaus,  commissions, 
agencies  of  the  state,  or  any  political  subdivision  of  the  state  ...  must  be  open  to  the  public."  Looking  at 
who  attended  the  meeting,  the  Court  said,  "It  is  clear  that  the  meeting  was  not  one  of  a  public  or  govern¬ 
mental  body,  board,  bureau,  or  commission.  Thus,  the  only  manner  in  which  the  meeting  might  fit  within 
the  parameters  of  §  2-3-203,  MCA,  is  if  it  can  be  properly  construed  as  a  meeting  of  a  public  agency." 

The  Court  turned  to  the  Public  Participation  Act  (§  2-3-102,  MCA)  for  a  definition  of  agency:  "any  board 
bureau,  commission,  department,  authority,  or  officer  of  the  state  or  local  government  authorized  by  law 
to  make  rules,  determine  contested  cases,  or  enter  into  contracts."  The  court  found  that  neither  the  City 
Engineer  nor  Public  Works  Director  had  such  authority,  so  the  "open  meeting  statutes  do  not  require  the 
meeting  ...  to  be  open  to  the  public." 

The  Court  went  further  to  see  how  the  Open  Meetings  Act  jibed  with  the  right-to-know  provision  of  the 
constitution.  The  Court  looked  at  the  history  and  debates  of  the  Constitutional  Convention  to  glean  the 
meaning  behind  Article  II,  section  9  (right  to  know).  "Nothing  in  these  ...  comments,"  said  the  Court,  "sug¬ 
gests  that  there  was  any  intent  to  make  'public  agencies'  synonymous  with  individual  public  employees.  It 
is  obvious  ...  that  the  framers  of  the  Constitution  were  concerned  with  governmental  entities  which  had 
rule-making  authority  and  regulatory  powers."  [Yet,  see  Common  Cause  v.  Statutory  Committee,  page  58.] 

Based  on  this  finding,  the  Court  held  that,  "with  regard  to  the  meeting  at  issue  here,  Montana's  open  meet¬ 
ing  statutes  do  not  restrict  the  public's  constitutional  right  to  know."  The  Court  reversed  the  District 
Court  holding. 

Justice  Trieweiler  dissented  and  was  joined  by  Justice  Hunt.  The  dissent  attacked  the  Court's  use  of  "ex¬ 
trinsic  methods  of  construction"  to  get  at  the  "plain  language  of  Article  II,  Section  9  ...."  Trieweiler 
pointed  to  Associated  Press  v.  Board  of  Public  Education  (page  54)  and  Great  Falls  Tribune  v.  Great  Falls  Public 
Schools  (page  56)  —  decisions  where  the  Court  stated,  "The  language  of  [Article  II,  Section  9]  speaks  for  it¬ 
self.  It  applies  to  all  persons  and  all  public  bodies  of  the  state  and  its  subdivisions  without  exception.  Un¬ 
der  such  circumstances,  it  is  our  duty  to  interpret  the  intent  of  the  framers  from  the  language  of  the  provi¬ 
sion  alone  and  not  resort  to  extrinsic  aids  or  rules  of  construction  in  determining  the  intent  of  the  delegates 
to  the  Constitutional  Convention."  Yet,  that  is  what  was  done  here,  wrote  Trieweiler;  "How  can  the  two 
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approaches  be  reconciled?" 

Trieweiler  also  wrote  that  "the  statutory  definition  of  agency  clearly  limits  the  plain  and  common  interpre¬ 
tation  that  is  required  by  our  prior  decisions."  In  addition,  "[njeither  can  any  public  policy  reason  be  con¬ 
structed  for  denying  members  of  the  media  the  opportunity  to  observe  this  agency's  meeting  with  other 
members  of  the  public  ..."  Trieweiler  concluded  that  the  decision  dealt  "a  substantial  blow  to  the  public's 
right  to  know  ....  It  allows  public  agencies  and  their  officers  to  conduct  public  business  in  secret  and 
without  public  scrutiny." 


Common  Cause  of  Montana  v.  Statutory  Committee  and  Racicot  (1994)  —  meetings 

(263  Mont  324,  868  P2d  604) 

This  controversy  revolved  around  the  appointment  of  Ed  Argenbright  to  Commissioner  of  Political  Practices. 
At  issue  were  the  meetings  conducted  by  the  committee  that  recommended  candidates  to  the  governor. 

The  term  "statutory  committee"  stems  from  the  committee's  origin:  §  13-37-102,  MCA,  establishes  the 
committee  to  submit  a  list  of  names  for  the  governor  to  consider  when  appointing  the  commissioner.  In 
this  instance,  the  committee  comprised  four  members,  all  of  the  legislators.  In  November  1992,  the  mem¬ 
bers  talked  on  the  phone  several  times,  discussing  the  qualifications  of  the  applicants  for  the  commis¬ 
sioner's  job.  On  November  20,  three  of  the  four  members  met  to  draw  up  a  list  of  candidates.  The  meeting 
was  not  announced,  and  no  members  of  the  public  attended. 

The  list,  which  included  Argenbright's  name,  then  went  to  the  governor,  Stan  Stephens  at  the  time.  He 
named  Argenbright  to  the  office. 

Common  Cause  and  two  newspapers  challenged  the  process  in  court  and  sought  to  void  the  appointment. 
They  also  asked  for  a  restraining  order  to  prevent  Argenbright's  name  from  going  before  the  Senate  for 
confirmation.  District  Court  refused  the  request,  and  Argenbright  took  office  with  the  litigation  pending. 
In  February  1993,  District  Court  granted  summary  judgment  in  favor  of  the  committee,  ruling  that  the  ap¬ 
pointment  came  solely  under  the  governor's  discretion,  so  could  not  be  voided  due  to  any  flaws  in  the 
committee's  methods.  Common  Cause  appealed.  While  the  appeal  was  pending,  the  Senate  confirmed 
Argenbright's  appointment. 

The  Supreme  Court  first  addressed  whether  the  committee's  meetings  fell  under  the  Open  Meetings  Act. 
The  Act  (§  2-3-203,  MCA)  states  that  "[a]ll  meetings  of  public  or  governmental  bodies,  boards,  bureaus, 
commissions,  agencies  of  the  state,  or  any  political  subdivision  of  the  state  . . .  must  be  open  to  the  public." 
Here,  the  Court  said,  "It  is  clear  . . .  that  the  committee  is  not  a  board,  bureau,  or  commission  of  the  state, 
under  any  common  understanding  of  those  terms."  The  Court  also  found  it  "evident  that  the  . . .  commit¬ 
tee  is  not  authorized  to  make  rules,  determine  contested  cases  or  enter  into  contracts.  Accordingly,  the 
Committee  is  not  an  'agency'  under  2-3-203,  MCA." 

That  left  only  the  question  whether  the  committee  might  be  a  "public  or  governmental  body,"  a  term  not 
defined  in  the  statutes.  Turning  to  the  "plain,  ordinary,  and  usual  meaning"  of  the  term,  the  Court  found 
that  "the  common  understanding  of  the  phrase  'public  or  governmental  body'  would  include  a  group  of 
individuals  organized  for  a  governmental  or  public  purpose."  In  this  case,  "the  Committee  has  a  clear 
public  and  governmental  purpose  —  to  assist  in  the  governor's  selection  of  a  Commissioner  ..."  The 
Court  concluded  that  "the  Committee  is  subject  to  the  requirements  of  the  open  meetings  statutes  because 
it  is  a  public  or  governmental  body." 

The  Court  then  looked  at  whether  the  committee  had  violated  the  Open  Meetings  Act.  The  Court  held  that 
the  committee's  gathering  on  November  20, 1992,  was  by  definition  a  "meeting"  and  that  no  public  notice 
had  been  given.  Thus,  the  committee  violated  the  Open  Meetings  Act. 
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Having  decided  that,  the  Court  got  at  the  root  of  the  controversy:  should  Argenbright's  appointment  be 
voided?  (Section  2-3-213,  MCA,  in  the  Open  Meetings  Act  provides  that  a  court  may  void  any  action  taken 
in  an  illegal  meeting.,)  Common  Cause  contended  that  the  whole  appointment  process  was  tainted,  so 
Argenbright  should  be  removed.  The  committee  contended  that  any  flaw  in  its  process  did  not  require 
Argenbright's  removal. 

The  Court  decided  in  favor  of  the  committee's  argument,  saying  that  "the  Committee's  submission  of  a 
slate  of  names  to  the  governor  is  not  directly  linked  to  the  eventual  action  taken  —  Argenbright's  ap¬ 
pointment  ..."  The  committee  was  only  advisory,  and  its  decision  to  submit  certain  names  for  the  gover¬ 
nor's  consideration  did  not  bind  the  governor  to  pick  Argenbright  or  any  other  person  on  the  list.  The 
governor's  authority  stood  independent  of  the  committee's  recommendations,  so  the  appointment  could 
not  be  overturned. 

Justice  Hunt  dissented.  He  contended  that  the  violations  of  the  Open  Meetings  Act  tainted  the  whole 
process,  "and  the  only  cure  is  to  commence  the  proceedings  again."  Justice  Trieweiler  joined  in  the  dis¬ 
sent. 

Goyen  and  Goyen  v.  City  of  Troy,  et  al.  (1996)  —  meetings  (276  Mont  213,  915  P2d  824) 

The  situation  leading  into  this  case  might  best  be  described  as  a  "mess."  Coming  out  of  the  case,  however, 
were  some  new  guidelines  from  the  Supreme  Court  about  open  (and  closed)  meetings. 

Will  Goyen  was  chief  of  police  in  Troy.  At  a  city  council  meeting  on  May  10, 1995,  a  number  of  citizens 
raised  questions  about  Goyen's  involvement  in  a  "gravel-gate"  incident.  This  topic  was  not  on  the  meet¬ 
ing  agenda,  and  Goyen  was  not  present.  The  mayor  stated  the  issue  was  a  personnel  problem,  not  appro¬ 
priate  for  a  public  meeting.  The  council  decided  to  go  into  executive  session  (closed  meeting)  to  discuss 
the  matter. 

Before  the  council  could  go  into  executive  session,  a  local  woman  asked  to  speak  privately  to  the  council. 

In  executive  session,  she  told  the  council  that  she  and  Goyen  had  had  sex  several  times  while  Goyen  was 
on  duty,  in  uniform,  and  using  the  patrol  car.  The  council  suggested  the  woman  file  a  sworn  statement  if 
she  wanted  any  action  taken.  That  pretty  much  ended  the  closed  meeting. 

The  woman  later  filed  a  statement.  The  mayor  confronted  Goyen  with  it,  and  Goyen  denied  the  allega¬ 
tions.  Based  on  this  problem  and  other  issues  brought  up  by  a  number  of  citizens,  the  mayor  suspended 
Goyen  for  five  days.  A  couple  months  later,  the  council  drew  up  a  letter  recommending  discharge  and 
scheduled  a  hearing  for  Goyen  on  August  16,  1995. 

The  hearing  took  place  in  open  session,  except  for  the  testimony  of  the  woman  who  claimed  to  have  been 
Goyen's  paramour.  During  the  closed  portion  of  the  hearing,  another  witness  claiming  knowledge  of  their 
liaisons  asked  to  testify,  citing  her  work  schedule.  The  council  allowed  her  to  testify  in  closed  session. 

After  a  hearing  of  over  nine  hours,  the  council  deliberated  in  open  session.  It  voted  unanimously  to  fire 
Goyen.  Goyen  and  his  wife  then  filed  a  petition  to  void  the  decision  under  the  open  meeting  law;  they 
also  filed  writs  of  mandamus  and  prohibition.  District  Court  quashed  the  writs  and  dismissed  the  peti¬ 
tion.  The  Goyens  appealed. 

The  Supreme  Court  first  examined  the  legality  of  closing  the  May  10  meeting.  District  Court  had  held  that 
the  city  council  closed  the  meeting  to  protect  Goyen's  privacy,  as  well  as  that  of  the  women  who  told  the 
tale  of  sexual  shenanigans.  Goyen  argued  he  had  no  notice  of  the  May  10  discussion  and  could  not  know 
his  privacy  was  involved.  Therefore,  he  couldn't  choose  to  assert  or  waive  his  right  of  privacy.  This  error, 
claimed  Goyen,  should  result  in  voiding  the  decision  to  fire  him. 

The  Court  noted  that  §  2-3-203  of  the  Open  Meeting  Act  allows  a  person  to  waive  his  or  her  privacy  right. 
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"That  right,"  said  the  Court,  "is  ineffectual  where  the  individual  had  no  notice  of  the  closure."  Therefore, 
the  law  "implies  that  notice  must  be  given  to  the  individual  discussed  so  that  he  or  she  has  the  opportu¬ 
nity  to  waive  this  right." 

The  Court  said  the  mayor  had  the  discretion  to  determine  that  Goyen's  right  of  privacy  outweighed  the 
public's  right  to  know.  "Once  the  demands  of  individual  privacy  were  found  to  predominate,"  said  the 
Court,  "the  council  was  obligated  to  notify  Goyen  so  that  could  exercise  his  right  to  waive  that  interest." 
The  council  couldn't  just  go  ahead  and  discuss  the  issue  in  open  session  without  possibly  invading 
Goyen's  privacy.  What  to  do? 

"In  these  situations,"  suggested  the  Court,  "public  bodies  ...  should  simply  defer  any  discussion  of  the  is¬ 
sue  until  the  individual  ...  is  notified  and  is  given  the  opportunity  to  attend  the  meeting  and/or  waive  his 
or  her  right  of  privacy  ..."  In  contrast  to  District  Court,  the  Supreme  Court  held  that  the  May  10  meeting 
was  illegally  closed. 

No  problem,  though  —  the  error  was  "harmless."  The  Court  found  that  "no  adverse  action  was  taken 
against  Goyen  at  the  May  10  meeting  ..."  The  subsequent  hearing  on  August  16  gave  Goyen  notice  and 
opportunity  to  be  present,  confront  the  witnesses,  and  observe  the  council's  deliberations.  The  Court  con¬ 
cluded  that  "the  illegal  May  10  meeting  did  not  taint  the  August  16  hearing,  and  the  council's  ultimate  de¬ 
cision  cannot  be  voided  for  the  earlier  violations." 

What  about  the  August  16  hearing?  Goyen  had  waived  his  right  of  privacy,  yet  the  council  closed  the 
hearing  for  the  testimony  of  the  two  women.  Goyen  claimed  that  his  alleged  lover's  privacy  interest  was 
not  at  issue,  so  the  hearing  shouldn't  have  been  closed.  The  Court,  however,  said  the  privacy  interest  can 
extend  beyond  just  the  person  "who  is  the  subject  of  the  proceeding."  The  discussion  also  pertained  to  the 
woman  who  claimed  to  have  been  sexually  involved  with  Goyen,  and  her  privacy  was  at  stake.  She  didn't 
waive  her  right  of  privacy. 

Even  so,  claimed  Goyen,  her  privacy  did  not  outweigh  the  merits  of  public  disclosure.  The  Court  dis¬ 
agreed.  Although  Goyen  claimed  the  woman's  charges  were  "common  knowledge"  in  the  community,  the 
relationship  was  "certainly  private  in  nature"  and  worth  protecting.  The  Court  found  there  was  no  error 
in  closing  that  portion  of  the  August  16  hearing. 

Finally,  the  Court  addressed  the  Goyens'  writs  of  mandamus  and  prohibition.  The  Court  referred  to  Board 
of  Trustees  v.  Board  of  County  Commissioners  (see  page  49).  In  that  case,  the  Court  had  allowed  a  writ  of 
mandamus,  but  cautioned  against  any  future  use  in  such  cases.  Here,  the  Court  stated,  "We  take  this  op¬ 
portunity  to  reiterate  that  actions  for  violations  of  the  open  meeting  law  are  appropriately  brought  by  a  pe¬ 
tition  alleging  violation  of  the  act  pursuant  to  §  2-3-203,  MCA.  Writs  of  mandamus  and  prohibition  are  not 
appropriate  for  the  enforcement  of  these  provisions." 

Justice  Trieweiler  dissented  in  part.  He  disagreed  that  it  was  legal  to  close  the  August  16  hearing  for  the 
paramour's  testimony.  "I  would  conclude  that  someone  who  engages  in  voluntary  acts  of  sexual  inter¬ 
course  in  a  police  car  with  a  police  officer  who  is  on  duty,  and  then  after  the  fact  goes  to  a  city  council 
meeting  to  complain  about  the  experience,  has  no  reasonable  expectation  of  privacy  ..."  Therefore,  the 
council  should  have  left  the  hearing  open  during  her  testimony. 


Associated  Press ,  et  al.  v.  The  Montana  Senate  Republican  Caucus ,  et  al.  (1997)  —  meetings, 
records  (286  Mont  172,  951  P2d  65) 

Should  the  caucuses  of  political  parties  be  open  to  the  public  during  legislative  sessions?  That  was  the 
question  at  the  root  of  this  action.  However,  this  decision  only  addressed  a  point  of  law  that  allowed  the 
lawsuit  to  proceed  to  trial. 
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In  February  1995,  several  media  organizations  filed  this  action  against  the  Republican  and  Democratic 
caucuses  of  both  the  House  and  the  Senate.  The  media  argued  that  the  caucuses  are  public  bodies  or  agen¬ 
cies  performing  public  functions  in  public  facilities  at  public  expense.  The  media  claimed  the  caucuses' 
tradition  of  closing  their  meetings  and  records  violated  the  Open  Meeting  law,  the  Public  Records  Act,  and 
Article  II,  Section  9  of  the  state  constitution. 

District  Court  drew  a  distinction  between  pre-session  and  in-session  caucuses.  Because  state  law  requires 
pre-session  caucuses  to  perform  some  duties.  District  Court  ruled  that  those  meetings  must  be  open.  On 
the  other  hand,  in-session  caucuses,  said  District  Court,  are  unofficial  gatherings  of  legislators.  They  aren't 
separate  legal  entities,  so  they  aren't  "persons"  within  the  meaning  of  Rule  4A,  Montana  Rules  of  Civil 
Procedure  and  therefore  are  not  subject  to  lawsuits.  The  media  appealed. 

The  Supreme  Court  agreed  with  the  media  that  the  word  "caucus"  has  two  distinct  meanings:  1)  a  group 
of  persons  sharing  a  common  interest  and  trying  to  influence  the  decisions  of  a  larger  group,  and  2)  the 
gatherings  of  such  persons.  The  media  favored  the  first  definition  and  had  framed  their  lawsuit  to  reflect 
it  by  naming  each  caucus  as  a  defendant.  District  Court  had  come  down  on  the  second  definition,  holding 
that  a  gathering  can't  be  a  person.  The  Supreme  Court  concluded  otherwise. 

The  Court  narrowed  the  focus  to  the  plain  language  of  Rule  4A;  its  definition  of  "person"  includes  "an  un¬ 
incorporated  association;  and  any  two  or  more  persons  having  a  joint  or  common  interest ..."  The  Court 
held  that  the  caucuses  fit  within  both  definitions.  The  legislators  argued  that  an  "unincorporated  associa¬ 
tion"  isn't  an  entity  and  has  no  distinct  status  from  the  persons  composing  it.  The  Court  rejected  this  at¬ 
tempt  to  restrict  the  definition.  It  pointed  to  the  likely  consequence  of  immunizing  hate  groups  and  para¬ 
military  organizations  that,  like  the  caucuses,  are  informal  and  unstructured.  "We  refuse,"  said  the  Court, 
"to  so  lightly  create  such  a  safe  harbor  for  tortfeasors  and  other  wrongdoers." 

The  Court  also  found  it  clear  that  the  caucuses  were  "two  or  more  persons  having  a  joint  or  common  inter¬ 
est."  In  addition,  the  Court  said  it  made  "little  sense"  to  consider  the  pre-session  caucuses  as  persons  and 
not  the  in-session  caucuses:  "there  is  nothing  ...  that  supports  a  conclusion  that  at  twelve  noon  on  the  day 
appointed  for  the  meeting  of  a  regular  session  . . .  the  caucuses  suddenly  cease  being  or  doing  what  they 
were  and  did  before  that  magic  hour.  In  fact,  the  law  directs  the  caucuses  to  perform  certain  duties  during 
the  session  as  well." 

Clearly,  the  Court  did  not  rule  on  whether  the  caucuses  and  their  records  had  to  be  open  to  the  public. 

That  question  remains  for  further  District  Court  proceedings.  This  decision  allows  them  to  proceed. 

Justice  Karla  Gray  dissented.  She  thought  the  Court  applied  the  wrong  definition  of  "caucus"  from  the 
onset.  She  cited  statutory  language  mandating  that  the  parties  "shall  hold  a  presession  caucus."  This  lan¬ 
guage,  she  said,  "clearly  expresses  the  legislature's  intent  that  a  'caucus'  is  a  meeting  or  a  gathering,  rather 
than  a  group  of  persons."  Further,  she  said,  "a  'meeting'  cannot  be  sued." 

Chief  Justice  Tumage  joined  in  Gray's  dissent.  He  further  wrote  that  Rule  4A's  inclusion  of  "unincorpo¬ 
rated  association"  is  "neither  logical  nor  practical  for  the  purpose  of  jurisdiction  and  service  of  process." 
This  part  of  the  definition,  he  said,  "should  be  deleted  from  Rule  4A." 


Great  Falls  Tribune  Company,  Inc.  v.  Day  and  State  of  Montana,  Department  of  Corrections 
(1998)  —  records ,  meetings  (289  Mont  155, 959  P2d  508) 

With  this  decision,  the  Court  opened  up  the  state's  process  for  evaluating  proposals  and  buying  services, 
commonly  called  RFP.  As  a  result,  the  1999  Legislature  amended  state  procurement  law  at  18-4-304,  MCA. 
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The  Department  of  Corrections  solicited  proposals  to  build  and  operate  a  private  prison.  The  department 
director,  Rick  Day,  appointed  a  committee  to  evaluate  the  proposals.  In  line  with  procurement  law,  he  di- 


rected  the  committee  to  keep  its  work  confidential  —  to  meet  privately  and  to  keep  documents  confiden¬ 
tial  until  a  contract  was  signed.  The  Great  Falls  Tribune  filed  suit  to  restrain  the  committee  from  doing  so. 
District  Court  ruled  that  proposing  vendors  have  a  reasonable  expectation  of  privacy  during  negotiations. 
The  court  also  ruled  that  the  committee  must  open  its  meetings  once  negotiations  were  done  and  delibera¬ 
tions  began.  The  Tribune  appealed. 

The  Supreme  Court  examined  whether  the  procurement  law,  18-4-304,  MCA,  was  constitutional.  As  the 
first  step  in  the  analysis,  it  had  to  look  at  whether  the  RFP  committee  was  a  "public  body"  subject  to  the 
constitutional  right  to  know  (Article  II,  Section  9).  The  Court  didn't  have  to  look  far  —  the  procurement 
law  defined  "governmental  body"  to  include  "committee."  So,  in  the  words  of  the  Court,  the  committee 
was  "an  agency  of  state  government  to  which  Article  II,  Section  9,  applies." 

Even  so,  the  department  argued  that  proposing  vendors  have  an  expectation  of  privacy.  The  RFP  itself 
had  assured  vendors  that  the  process  would  be  confidential  and  directly  referred  to  state  law  and  rule. 

The  Tribune  countered  that  any  expectation  of  privacy  wasn't  reasonable;  all  documents  would  ultimately 
be  available  to  the  public.  The  Tribune  conceded  that  trade  secrets  should  be  protected  from  disclosure. 

By  the  District  Court  record,  the  Court  said,  "It  is  clear  ...  that  everyone  involved  in  this  process  ...  had 
every  expectation  that  the  information  included  in  the  proposals,  except  for  trade  secrets  or  matters  related 
to  security,  would  ultimately  be  available  for  public  inspection.  The  only  question  was  one  of  timing,  and 
the  matter  of  timing  was  not  related  to  the  question  of  privacy,  but  instead  to  the  Department's  concern 
that  it  get  the  'best  deal.'" 

The  Court  could  understand  wanting  to  get  the  best  deal.  However,  it  concluded,  "economic  advantage  is 
not  a  sufficient  reason  for  denying  the  public  the  opportunity  to  observe  the  deliberations  of  public  bodies 
and  inspect  public  documents.  Economic  advantage  is  not  a  privacy  interest."  The  constitutional  right  to 
know  provides  no  exception  for  economic  advantage,  nor  for  "a  public  agency's  desire  for  privacy."  The 
Court  ruled  that  the  Tribune  had  the  right  to  observe  RFP  meetings  and  examine  RFP  documents.  "The 
only  exception  to  this  right  relates  to  information  in  which  there  is  a  privacy  interest.  That  interest  in¬ 
cludes  legitimate  trade  secrets  ...  and  matters  related  to  public  safety  ..." 

In  conclusion,  the  Court  noted  "the  perception  of  State  officials  that  private  negotiations  are  in  the  State's 
short-tem  economic  interest."  "While  on  any  given  occasion  there  may  be  legitimate  arguments  for  han¬ 
dling  government  operations  privately,  the  delegates  to  our  Constitutional  Convention  concluded  that  in 
the  long-term  those  fleeting  considerations  are  outweighed  by  the  dangers  of  a  government  beyond  public 
scrutiny." 


Associated  Press,  et  al.  v.  Montana  Senate  Republican  Caucus,  et  al.  (1998)  —  meetings 

(1st  Judicial  District,  Case  No.  DCV-95-218) 

Following  the  Supreme  Court's  decision  that  the  parties'  caucuses  qualified  as  "persons"  subject  to  lawsuit 
(see  page  60),  District  Court  ruled  their  meetings  must  be  open. 

The  issue  hinged  on  whether  the  party  caucuses  are  "public  bodies."  The  parties  said  the  caucuses  are 
"private,  unofficial  political  meetings."  The  lack  formal  structure  and  don't  exist  for  any  public  purpose. 
The  court  disagreed.  The  nature  of  the  meeting  isn't  important.  "Rather,  it  is  necessary  to  look  at  what  oc¬ 
curs  at  the  caucuses."  The  court  said,  "although  a  caucus  is  not  an  official  meeting  of  the  legislature,  it  is  a 
'de  facto'  part  of  the  legislative  process  where  important  public  policy  issues  are  discussed  ..."  When  this 
happens,  "the  public  has  right  to  observe  their  discussions  and  to  be  informed  about  what  happens  at 
those  meetings." 

The  court  dismissed  other  arguments  by  the  parties,  including  peril  to  the  rights  of  political  speech  and  as¬ 
sociation.  And  a  violation  of  the  constitutional  separation  of  powers.  And  violation  of  immunity  to  suit 
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under  the  constitutional  "speech  and  debate"  clause.  Grasping  at  straws,  said  the  court;  the  decision 
"does  not  prohibit  legislators  from  doing  their  jobs.  The  Court  only  holds  that  if  legislators  are  going  to 
meet  in  party  caucuses,  those  meetings  must  be  open  to  the  public." 


In  re  the  Selection  of  a  Fifth  Member  to  the  Montana  Districting  and  Apportionment  Commission 
(1999)  —  meetings  (Order  of  August  3, 1999) 

This  matter  of  administrative  detail  expanded  into  a  lively  debate  on  whether  the  Supreme  Court's  delib¬ 
erations  should  be  open  to  the  public.  Under  Montana's  constitution  and  statutes,  the  four  members  (two 
Democratic,  two  Republican)  of  the  commission  for  legislative  redistricting  are  supposed  to  choose  a  fifth 
member.  If  they  fail  to  agree,  the  issue  goes  to  the  Supreme  Court  to  appoint  the  fifth  member.  In  this  or¬ 
der,  the  Court  fulfilled  that  task  in  130  words.  The  remaining  15  pages  were  devoted  to  the  separate  issue 
of  Supreme  Court  deliberations.  NOTE:  In  2005,  the  Legislature  amended  the  Open  Meeting  Act  at  2-3-203 
to  include  the  Supreme  Court;  however,  it  allowed  the  Court  to  close  its  deliberations  on  any  "adversarial 
proceeding." 

Justice  Nelson  led  off  with  a  special  concurrence  (he  agreed  with  the  appointment)  and  dissent.  "This  en¬ 
tire  process,"  wrote  Nelson,  "...  should  have  been  open  to  the  public."  When  the  Court  took  up  the  ap¬ 
pointment  process.  Nelson  had  moved  to  open  it  to  the  public.  The  justices  voted  5-2  against  the  motion. 
In  his  dissent.  Nelson  advanced  the  idea  that  the  Court's  deliberations  should  be  open,  to  "conform  our 
own  operations  to  the  clear  and  unambiguous  mandate  of  the  Constitution."  Nelson  wrote  that  the  plain 
language  of  the  constitution  and  a  clear  reading  of  the  constitutional  convention  place  the  judiciary  under 
the  right-to-know  mandate  of  Article  II,  Section  9. 

In  expanding  his  opinion.  Nelson  took  on  four  areas.  First,  the  Court  would  "simply  have  to  deal  with  the 
consequences  and  changes  that  flow  from  opening  our  deliberations  and  operate  accordingly."  Second, 
every  public  body  pressured  to  open  its  operations  has  argued  that  it  is  unique  and  shouldn't  be  bound  by 
the  right  to  know.  Nonetheless,  "the  sky  did  not  fall;  the  sun  rose  the  next  day;  the  public  body  complied; 
and  the  business  of  government  went  on."  Third,  Nelson  was  addressing  only  the  operations  of  the  Su¬ 
preme  Court,  not  the  deliberations  of  trial  juries.  Fourth,  even  if  deliberations  might  arguably  be  sensitive, 
this  circumstance  dealt  with  an  administrative  function. 

On  another  front,  opening  up  the  Court's  operations  to  public  scrutiny  should  help,  rather  than  hinder,  the 
Court.  With  "observation  and  probing  analysis  and  reporting  by  the  media,"  the  right  to  know  should 
"make  us  all  better  justices."  "If  we've  nothing  to  hide,  what  need  have  we  of  secrecy?" 

Justice  Trieweiler  concurred  with  Nelson.  Justice  Regnier,  on  the  other  hand,  said,  "I  do  not  share  the  dis¬ 
senting  view  that  Article  II,  Section  9  ...  applies  to  the  deliberations  of  the  Montana  Supreme  Court."  Reg¬ 
nier  said  there  hasn't  been  a  legal  challenge  to  the  Court's  closed  deliberations,  so  there's  no  clear  indica¬ 
tion  that  they  should  be  open.  Regnier  also  went  to  the  transcripts  of  the  Constitutional  Convention  to 
support  his  point:  "Delegates  did  not  intend  that  Article  II,  Section  9  should  apply  to  deliberations  of  this 
Court,  juries  or  grand  juries."  Doing  so  would  compromise  the  judicial  process.  Parties  to  litigation 
would  be  able  to  observe  deliberations,  and  efforts  to  lobby  the  Court  "would  inevitably  occur."  Whether 
acting  deliberately  or  administratively,  the  Court  should  maintain  its  traditional  secrecy."  Justices  Tur- 
nage,  Leaphart,  and  Gray  joined  with  Regnier. 

Leaphart  added  his  own  special  concurrence  dealing  with  the  issue  at  hand.  "I  do  not  agree  that  our  con¬ 
stitutional  obligation  to  appoint  a  commissioner  is,  as  the  dissent  argues,  a  mere  administrative  matter  ..." 
Because  the  action  is  unique  to  the  Court,  it  is  a  judicial  action  falling  within  judicial  traditions.  And  cer¬ 
tainly  among  those  traditions  is  private  deliberation  of  the  justices. 

Leaphart  specifically  addressed  the  ambiguous  term  "public  body":  "to  treat  Montana's  judiciary  as  a 
'public  body'  would  do  real  violence  to  the  Montana  Constitution's  requirement  of  an  independent  judici¬ 
ary  that  serves  as  a  distinct  branch  of  government."  "If  this  Court  ruled  that  its  conferences  were  open  to 
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the  public,  the  Court  would  violate  the  constitutional  mandate,  which  is  clearly  established  by  the  struc¬ 
ture  of  the  right  to  know  provision  and  by  its  constitutional  history,  that  this  Court  balance  individual 
needs  for  privacy  with  the  merits  of  public  disclosure."  It  would  open  the  Court  to  letters,  media  blitzes, 
and  large  groups  at  court  conferences.  This  "would  damage  the  independence  of  this  Court ..."  Justices 
Tumage,  Regnier,  and  Gray  joined  with  Leaphart. 


Verdi  v.  Lincoln  Rural  Fire  District ,  et  al.  (2001)  —  meetings  (unpublished;  2002  MT25N) 

Another  non-precedent  decision,  this  case  dealt  with  the  removal  of  a  member  of  a  volunteer  fire  depart¬ 
ment.  Rural  Fire  District  is  a  public  entity  subject  to  Open  Meetings  Act.  Verdi  was  member  and  former 
chief  of  the  Volunteer  Fire  Association,  a  private  organization.  The  District  contracts  with  the  Association 
for  fire-fighting  services.  The  Association  terminated  Verdi's  membership  for  belligerent,  abusive  behav¬ 
ior.  Verdi  claimed  the  District  had  made  this  decision  during  an  illegally  closed  meeting.  The  Court  held 
that  the  District  didn't  have  the  authority  to  "fire"  Verdi.  That  authority  rested  with  the  Association, 
which  acted  through  its  Chief.  No  open  meeting  violation  took  place. 


Associated  Press ,  et  al,  v.  Crofts  (2004)  -  meetings  (321  Mont  193,  89  P3d  971) 

In  this  landmark  case,  the  Supreme  Court  expanded  the  scope  of  open  meetings  in  state  and  local  govern¬ 
ment.  By  a  five  -  two  majority,  the  Court  held  that  a  "self-established"  group  of  government  managers 
was  subject  to  the  right  to  know  and  the  Open  Meetings  law. 

The  case  arose  in  the  Montana  University  System.  Richard  Crofts  served  as  the  Commissioner  of  Higher 
Education  from  1996  to  early  2003.  During  part  of  his  tenure,  he  met  regularly  with  the  presidents  and 
chancellors  of  the  university  system.  The  group  first  called  itself  the  Policy  Committee,  later  the  Senior 
Management  Group.  As  the  group  was  getting  together  in  Helena  in  February  2002,  a  journalist  asked  to 
observe  and  report  on  the  meeting.  Crofts  said  no.  When  the  reporter  refused  to  leave,  Crofts  cancelled 
the  meeting.  Within  a  week,  the  Associated  Press  and  other  media  organizations  filed  this  action  for  de¬ 
claratory  judgment.  District  Court  issued  summary  judgment  in  favor  of  the  media  and  awarded  attor¬ 
neys'  fees.  Crofts  appealed. 

The  Supreme  Court  examined  the  Constitutional  right  to  know,  the  open  meeting  statutes,  and  precedent. 
The  operative  term  among  all  three  was  "public  bodies."  "'Public  or  governmental  bodies,"'  said  the  Court, 
"means  a  group  of  individuals  organized  for  a  governmental  or  public  purpose."  (See  Common  Cause  v. 
Statutory  Committee,  page  58).  Some  committees  created  by  agencies  to  perform  some  type  of  function  are 
public  or  governmental  bodies,  and  meetings  must  be  open  (See  Great  Falls  Tribune  v.  Day,  page  61). 

The  Commissioner  argued  that  the  Policy  Committee  wasn't  a  public  body:  it  had  no  specific  charter  or 
goal,  nor  was  it  created  by  the  Board  of  Regents.  It  didn't  have  a  quorum,  didn't  vote,  didn't  take  direct 
action.  The  Court  acknowledged  that  the  committee  "was  not  formally  created  by  a  government  entity  to 
accomplish  a  specific  function."  Still,  it  "was  organized  to  serve  a  public  purpose."  The  members  dis¬ 
cussed  policy  issue,  tuition  and  fees,  budgeting,  personnel,  and  legislative  issues.  These  are  public  mat¬ 
ters,  and  the  meetings  "brought  together  public  officials  for  an  undeniably  public  purpose." 

To  guide  the  recognition  of  what  meetings  must  be  open,  the  Court  listed  seven  factors:  1)  whether  the 
committee  members  are  public  employees  acting  in  official  capacity;  2)  whether  the  meeting  is  paid  for 
with  public  funds;  3)  the  frequency  of  the  meetings;  4)  whether  the  committee  deliberates,  rather  than 
simply  gathering  facts  and  reports;  5)  whether  deliberations  concern  matters  of  policy,  rather  than  mere 
administrative  functions;  6)  whether  the  committee's  members  have  executive  authority  and  experience;  7) 
the  result  of  the  meeting. 

The  Court  said  this  list  is  not  exhaustive.  Nor  would  every  factor  need  to  be  present  to  require  that  a  meet¬ 
ing  be  open  to  the  public.  This  could  exclude  some  "internal  department  meetings."  If  employees  are  re- 
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porting  the  results  of  fact-gathering,  the  meeting  wouldn't  necessarily  be  public.  Deliberating  on  those 
facts,  along  with  deciding  on  them,  would  be  open  to  the  public.  In  examining  the  record  of  Policy  Com¬ 
mittee  meetings,  the  Court  found  that  it  "met  to  deliberate  on  matters  of  substance."  The  Court  held  that 
the  committee  was  a  public  body. 

Regarding  the  argument  that  the  committee  didn't  "take  action,"  the  Court  looked  at  the  Open  Meeting  law. 
"Nothing  in  the  plain  language  of  §  2-3-202,  MCA,  requires  that  a  meeting  produce  some  particular  result  or 
action,  or  that  a  vote  on  something  be  taken.  All  that  is  required  is  that  a  quorum  of  the  membership  con¬ 
vene  to  conduct  its  public  business."  The  Policy  Committee  had  no  established  procedures  and  no  quorum. 
In  that  case,  said  the  Court,  a  quorum  consists  of  however  many  members  show  up.  "The  common  law  rule 
is  that  a  quorum  of  any  body  of  an  indefinite  number  consists  of  those  who  assemble  at  any  meeting 
thereof."  Without  any  other  law,  rule,  or  court  precedent,  the  common-law  rule  applies.  Bottom  line,  the 
Court  ruled  that  the  committee's  meetings  were  subject  to  the  right  to  know  and  the  open-meeting  law. 

The  award  of  attorneys'  fees  was  also  an  issue  on  appeal.  The  Commissioner  argued  that  District  Court 
had  waited  more  than  60  days  to  rule  on  the  plaintiffs'  motion  for  attorneys'  fees.  Under  such  a  time-line, 
the  motion  is  "deemed  denied."  The  Court  agreed  and  reversed  the  award  of  attorneys'  fees. 

Justice  Leaphart  filed  a  dissent,  joined  by  Chief  Justice  Gray.  Rather  than  distinguish  between  "fact¬ 
finding"  and  "deliberation,"  Leaphart  would  have  applied  a  "functional  analysis."  Agency  action  consists 
of  1)  fact-finding,  2)  deliberation,  3)  decision.  Those  meetings  dealing  with  deciding  the  action  should  be 
open.  The  Policy  Committee  is  "too  far  removed  from  the  decision-making  process  to  trigger  the  need  for 
public  access."  No  law,  rule,  or  regulation  created  the  Policy  Committee,  and  it  has  no  legally  imposed 
charge  to  decide  anything.  In  addition,  said  Leaphart,  the  Court's  guidelines  on  when  meetings  should  be 
open  were  too  broad  to  provide  any  real  guidance.  The  Court  should  interpret  deliberations  "to  mean  the 
process  by  which  a  public  body,  legally  charged  with  the  duty  or  discretion  to  make  a  decision  or  recom¬ 
mendation,  reaches  a  decision." 

Motta  v.  Philipsburg  School  Board  Trustees  (2004)  -  meetings  (323  Mont  72,  98  P3d  673) 

This  case  dealt  with  open  meetings  and  the  right  to  participate.  The  Supreme  Court  upheld  District 
Court's  refusal  to  void  a  collective  bargaining  agreement.  The  Court  remanded  the  case  to  District  Court 
on  the  issue  of  plaintiff's  costs. 

The  action  arose  from  the  school  board's  activities  in  negotiating  a  contract  with  the  Philipsburg  United 
Teachers  Association.  Richard  Motta  claimed  that  the  board  failed  to  provide  adequate  notice  and  oppor¬ 
tunity  to  participate  in  negotiating  the  contract.  District  Court  agreed  with  Motta  but  did  not,  as  he  had 
moved,  void  the  union  contract.  Motta  had  also  moved  for  the  school  board  to  pay  his  court  costs,  but  Dis¬ 
trict  Court  didn't  address  this  issue  at  all.  Motta  appealed  on  those  issues. 

The  Supreme  Court  recognized,  once  again,  that  a  decision  to  void  an  action  is  discretionary.  Here,  the  un¬ 
ion  contract  had  already  run  its  course,  and  Motta  had  presented  no  new  information  that  would  call  it 
into  question.  In  addition.  District  Court's  ruling  had  imposed  strict  standards  on  the  school  board  for  an¬ 
nouncing  its  meetings  and  enabling  participation  in  future  decisions.  The  Court  affirmed  the  refusal  to 
void  the  decision. 

On  the  issue  of  Motta's  court  costs,  the  Court  found  District  Court's  opinion  curiously  silent:  it  "did  not 
deny  the  request  for  costs;  rather,  it  failed  to  address  the  issue  at  all."  The  Court  remanded  the  case  for  a 
determination  whether  to  award  Motta  his  costs. 

Motta  v.  Philipsburg  School  Board  Trustees  (2004)  -  meetings  (Unpublished;  2004  MT  386N) 

This  action  stems  from  Motta's  attempts  to  have  District  Court  void  an  action  by  the  school  district.  The 
court  found  his  action  frivolous  and  sanctioned  Motta.  The  Supreme  Court  affirmed  in  a  non-cite  opinion. 
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In  this  case,  the  school  board  delegated  authority  to  the  superintendent  to  apply  for  g21st  Century  Grant 
rant  from  the  federal  Department  of  Education.  The  superintendent,  in  turn,  asked  teachers  if  any  of  them 
wanted  to  put  together  the  grant  application.  Because  Motta  had  been  such  a  pest  on  prior  grants,  the 
teachers  all  declined.  The  district  never  applied  for  a  grant.  Nonetheless,  Motta  sued  to  have  the  grant 
application  voided.  District  Court  found  Motta's  petition  frivolous.  The  Supreme  Court  affirmed. 

Motta  v.  Philipsburg  School  Board  Trustees  (2004)  -  meetings  (Unpublished;  2004  MT387N) 

This  unpublished  appeal  reached  mixed  results  before  the  Supreme  Court;  Motta  won  a  couple,  lost  a  cou¬ 
ple. 

This  is  another  of  four  lawsuits  filed  by  Richard  Motta.  This  one  dealt  with  the  Goals  2000  Grant  from  the 
federal  Department  of  Education.  Motta  challenged  the  school  board's  legal  standing  to  delegate  the  ap¬ 
plication  to  the  district  superintendent.  The  Court  found  his  statutory  argument  incorrect.  However,  once 
the  grant  application  went  in,  the  superintendent  contracted  for  services  that  the  grant  would  pay  for.  The 
district  spent  almost  $16,000  on  that  contract  before  the  grant  was  approved.  Motta  wanted  the  Court  to 
void  the  grant  and  contract.  The  Court  puzzled  that  the  contract  had  already  run  its  course,  so  how  could 
it  be  voided?  Still,  the  Court  remanded  the  issue  to  District  Court  for  a  determination. 

Motta  also  challenged  the  constitutionality  of  what  was  then  2-3-203(4),  MCA;  it  allows  closing  a  meeting 
to  discuss  litigation  strategy.  Because  Motta  raised  this  issue  first  on  appeal,  the  Court  refused  to  address 
it.  District  Court  had  imposed  sanctions  on  Motta.  The  Supreme  Court  reversed,  recognizing  that  Motta 
was  acting  as  his  own  attorney  and  had  raised  "meritorious  contentions."  Finally,  the  Court  remanded  the 
case  to  determine  whether  Motta  should  be  awarded  his  costs  of  litigation. 


Motta  v.  Philipsburg  School  Board  Trustees  (2005)  -  meetings  (Unpublished;  2005  MT  IN) 

This  unpublished  appeal  dealt  with  several  issues.  Pertinent  here  was  Motta's  contention  that  a  provision 
of  the  open  meetings  law  is  unconstitutional.  Section  2-3-203(4)  allows  closure  of  a  meeting  to  discuss  liti¬ 
gation  strategy.  Motta  argued  that  this  violates  the  constitutional  right  to  know.  However,  because  he 
failed  to  raise  the  issue  in  District  Court,  the  Supreme  Court  refused  to  consider  it. 


Jones  and  Nash  v.  County  of  Missoula,  et  al.  (2006)  -  meetings  (330  Mont  205,  127  P3d  406) 

The  right  to  participate  came  front  and  center  in  this  case.  The  main  question  was  this:  did  Missoula 
County  give  adequate  notice  of  a  pending  action?  In  a  four-to-three  decision,  a  slim  majority  of  the  Su¬ 
preme  Court  said  "yes." 

Chris  Jones  and  Tei  Nash  heard  that  Missoula  County  was  thinking  of  expanding  its  health-care  benefits 
plan.  The  proposed  change  involved  letting  same-sex  domestic  partners  of  county  employees  sign  on  as 
dependents.  Jones  and  Nash  attended  a  regular  County  Commission  meeting  March  12,  2003.  The  bene¬ 
fits  change  wasn't  on  the  agenda,  but  during  public  comment,  Jones  and  Nash  said  they  opposed  the  idea. 
A  couple  days  later,  the  Missoulian  ran  a  news  story  on  the  proposal,  saying  the  Commission  would 
probably  decide  "in  April." 

Missoula  County  had  set  policies  for  posting  notice  of  public  meetings: 

•  each  Friday,  post  the  schedule  of  Commission  meetings  for  the  next  week  on  the  courthouse  bulle¬ 
tin  board  and  the  county  web  site 

•  provide  the  week's  schedule  to  persons  that  have  asked  for  it 

•  each  afternoon,  post  a  daily  schedule  for  the  next  day  outside  Commission  offices 

•  post  the  agenda  for  each  meeting  the  day  before  the  meeting,  also  on  the  bulletin  board 

•  e-mail  the  same  agenda  to  the  Missoulian 

•  give  the  agenda  to  persons  who  have  asked  for  it. 

In  the  meeting  at  issue  here,  the  County  took  these  actions: 
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•  on  Friday,  March  27,  2003,  posted  the  schedule  for  the  next  week's  meetings,  including  the  agenda 
for  the  regular  Commission  meeting  and  the  date,  time,  and  location  for  an  "administrative  meet¬ 
ing"  on  April  3. 

•  on  Wednesday,  April  2,  posted  the  agenda  for  the  administrative  meeting  on  the  Commission  bul¬ 
letin  board,  noting  one  agenda  item  as  "Domestic  Partner  Benefits" 

•  e-mailed  the  agenda  to  the  Missoulian 

On  April  3,  the  Commission  approved  the  change  at  the  administrative  meeting.  When  Jones  and  Nash 
learned  of  this,  they  filed  suit.  They  claimed  that  Missoula  County  failed  to  give  adequate  notice  of  the 
pending  decision.  This  failure,  they  said,  deprived  them  of  their  right  to  participate.  District  Court 
granted  summary  judgment  to  the  County,  and  Jones  and  Nash  appealed. 

The  right  to  participate  fleshes  out  in  the  Public  Participation  in  Governmental  Operations  Act  (2-3-101, 
MCA).  This  set  of  statutes  requires  public  notice  and  opportunity  to  be  heard  on  all  issues  of  "significant 
public  interest."  The  Supreme  Court  first  addressed  the  question  of  whether  the  Commission's  action  was 
a  matter  of  significant  public  interest.  Missoula  County  argued  that  extending  benefit  coverage  to  domes¬ 
tic  partners  was  purely  an  administrative  decision.  It  affected  only  county  employees  and  involved  no 
public  expense,  since  employees  paid  out-of-pocket  for  the  added  coverage. 

Jones  and  Nash  invoked  a  1998  opinion  of  the  Attorney  General  to  buttress  their  argument  (47  Op.  Att'y 
Gen.  13;  see  page  73).  The  Court  noted  that  statute  didn't  define  "significant  public  interest,"  nor  had  the 
Court  itself  ever  defined  it.  As  a  result,  the  Court  adopted  the  Attorney  General's  definition:  "any  non- 
ministerial  decision  or  action  ...  which  has  meaning  to  or  affects  a  portion  of  the  community  ..."  The 
Court  looked  at  the  massive  attention  generated  by  court  decisions  and  legislative  proposals  dealing  with 
gay  rights.  Given  the  public  debate  on  the  issue,  it  was  clear  that  this  decision  was  one  of  significant  pub¬ 
lic  interest  requiring  notice  to  the  public. 

This  brought  about  Issue  2  -  did  the  County  give  adequate  notice  of  its  proposed  decision?  The  plaintiffs 
argued  that  the  meeting  agenda  listed  the  item  in  small  print,  buried  among  other  matters.  It  didn't  "flag" 
the  issue  as  one  of  significant  public  interest.  They  also  argued  that  the  County  should  have  to  post  an 
agenda  48  hours  before  the  meeting. 

The  Court  looked  to  the  law:  "public  meeting  statutes  do  not  require  the  commissioners  to  utilize  a  specific 
method  of  notification."  The  Missoulian  article  on  March  14  didn't  specify  a  time  and  place  for  the  Com¬ 
mission's  decision,  so  it  didn't  satisfy  the  law.  "However,"  added  the  Court,  "the  article  did  alert  the  pub¬ 
lic  that  the  matter  was  under  consideration  and  would  soon  be  acted  on."  The  law  doesn't  require  posting 
notice  48  hours  in  advance;  the  standard  is  adequate  notice. 

The  Court  concluded,  "when  the  facts  in  the  case  before  us  are  taken  together,  they  establish  sufficient  no¬ 
tice  ..."  These  were  the  facts  under  consideration: 

•  Jones  and  Nash  spoke  on  the  issue  on  March  12,  even  though  it  wasn't  on  the  agenda  then 

•  they  could  have  asked  to  be  advised  when  the  issue  was  coming  up  for  action 

•  the  Missoulian  article  noted  that  the  Commission  would  decide  the  issue  in  April 

•  the  Commission  posted  the  agenda  24  hours  in  advance 

•  the  County  e-mailed  the  agenda  to  the  Missoulian. 

Plaintiffs  also  argued  that  the  Commission's  decision  was  unlawful.  They  asserted  that  the  law  required 
all  agencies  to  adopt  and  publish  formal  guidelines  for  encouraging  public  participation  (2-3-103(2), 

MCA).  Although  the  County  had  set  policies,  it  never  adopted  and  published  them  formally.  The  Court 
held,  "It  is  clear  from  the  plain  language  ...  that  the  provisions  of  this  subsection  apply  only  to  state  agen¬ 
cies."  In  conclusion,  the  Court  affirmed  District  Court's  summary  judgment. 

Not  without  objection,  though.  Justice  Nelson,  joined  by  Chief  Justice  Gray  and  Justice  Rice,  dissented. 
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He  concurred  that  this  was  an  issue  of  significant  public  interest  and  that  Missoula  County  didn't  need  to 
adopt  formal  guidelines.  He  took  issue  with  the  holding  on  adequate  notice:  "How  this  Court  can  deem 
this  sort  of  notice  to  be  'adequate  notice'  ...  is  absolutely  mind  boggling." 

The  right  to  participate  and  the  right  to  know  are  fundamental  rights,  wrote  Nelson.  They  require  the 
highest  levels  of  scrutiny  and  protection.  They  trigger  an  affirmative  duty  of  the  government  to  get  impor¬ 
tant  issues  in  front  of  the  public  and  to  encourage  their  participation.  In  Nelson's  opinion,  the  Missoula 
County  Commission  failed  that  duty.  At  length.  Nelson  detailed  the  failings: 

•  the  Commission  set  this  "legislative  act"  of  declaring  public  policy  in  an  "administrative  meeting" 

•  the  Commission  listed  the  issue  on  the  agenda  in  small  type  among  other  mundane  items  of  business 

•  the  Commission  posted  the  agenda  on  the  bulletin  board  with  24  hours  notice  ("most  people  are  not 
going  to  be  glued  to  the  Commissioners'  bulletin  board  or  to  the  county's  website") 

This  sort  of  notice,  wrote  Nelson,  "pays  lip  service  to  the  statute,  but  utterly  fails  to  implement  and,  more 
importantly,  encourage  the  public's  fundamental  constitutional  rights  ..."  "Missoula  County's  notice  pro¬ 
cedures  are  the  antithesis  of  these  requirements;  they  are  better  designed  for  hiding  the  ball  than  ensuring 
transparency  ..." 


Fleenor  v.  Darby  School  District ,  et  al.  (2006)  -  meetings  (331  Mont  224,  128  P3d  1048) 

This  brief  opinion  addressing  "standing"  required  that  a  person  have  some  interest  at  stake  in  order  to 
contest  the  decisions  of  an  agency.  In  it,  the  Supreme  Court  melded  its  holdings  in  Flesh  v.  Board  of  Trustees 
(see  page  53)  and  Gryczan  v.  State  (see  page  111). 

Bruceen  Fleenor  sued  the  Darby  School  District  for  violating  her  right  to  know  and  right  of  privacy.  She 
claimed  that  the  District  had  hired  a  new  superintendent  without  providing  notice  of  votes  and  decisions. 
The  District  argued  that  Fleenor  had  no  personal  stake  in  the  decisions  and  suffered  no  injury.  District 
Court  dismissed  her  suit  for  lack  of  standing. 

On  appeal,  Fleenor  argued  that  the  plain  language  of  the  Constitution  "grants  every  citizen  standing  to  en¬ 
force  the  right  to  know  and  right  to  participate  in  government  decision-making."  The  Court  agreed  that 
the  Constitution  requires  broad  latitude  in  enabling  people  to  exercise  their  rights.  "Such  standing  re¬ 
quirements  are  not,  however,  without  limitation."  The  Court  laid  out  two  elements  to  establish  standing: 
the  party  must  "(1)  clearly  allege  past,  present,  or  threatened  injury  to  a  property  right  or  civil  right,  and 
(2)  allege  an  injury  that  is  distinguishable  from  the  injury  to  the  public  generally,  though  the  injury  need 
not  be  exclusive  to  the  complaining  party." 

Fleenor  argued  that  being  an  "informed  and  interested  citizen"  living  in  the  school  district  was  enough  to 
establish  standing.  The  Court  disagreed:  "The  threshold  is  not  high,  but  it  does  exist,  and  Fleenor  failed  to 
meet  it." 

Opinions  of  the  Attorney  General 

37  Op.  Att'y  Gen.  No.  170  (1978)  —  meetings 

HELD:  A  public  body  may  close  a  meeting  under  [the  Open  Meeting  Law]  when  the  matter  discussed  relates  to  pri¬ 
vacy  and  the  demand  for  individual  privacy  clearly  exceeds  the  merits  of  public  disclosure. 

That  rather  self-evident  holding  stemmed  from  a  request  by  the  Yellowstone  County  Attorney.  He  asked 
whether  the  collective  bargaining  exception  in  the  Open  Meetings  Act  could  be  invoked  when  the  discus¬ 
sion  related  to  wages,  but  not  the  wages  of  a  collective  bargaining  unit.  The  Attorney  General  did  not  dis¬ 
cuss  the  distinction  between  union  and  non-union  negotiations;  rather,  he  questioned  the  constitutionality 
of  the  collective  bargaining  exception  altogether. 
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The  County  Attorney  had  related  a  situation  in  which  the  city  council  had  closed  part  of  a  regular  meeting 
to  discuss  the  wages  of  non-union  supervisors  in  the  police  department.  He  indicated  that  the  discussion 
also  involved  personal  and  private  matters  of  the  supervisors.  The  question  was  whether  the  collective 
bargaining  exception  could  be  applied  to  discussing  the  wages  of  these  non-union  personnel.  (See  Jarussi 
v.  Board  of  Trustees,  page  51.) 

The  AG  examined  the  right  to  know,  the  right  of  privacy,  and  the  Open  Meetings  Act.  Of  the  latter,  he 
said,  "The  history  of  this  statutory  provision  indicates  that  the  Legislature  has  repeatedly  broadened  its 
coverage,  even  though  it  is  not  yet  coextensive  with  the  rights  granted  by  Article  II,  section  9  ..."  With  re¬ 
gard  to  the  question  at  hand,  the  AG  said,  "[I]t  is  apparent  that  the  meeting  ...  involved  matters  of  indi¬ 
vidual  privacy.  Therefore,  ...  the  meeting  was  properly  subject  to  closure  to  the  extent  that  matters  of  in¬ 
dividual  privacy  were  discussed,  and  to  the  extent  that  the  privacy  aspect  of  those  matters  out-weighed 
the  merits  of  public  disclosure." 

The  AG  then  noted  that  the  Open  Meetings  Act  allows  closure  of  meetings  to  discuss  strategy  related  to 
litigation  or  collective  bargaining.  "While  it  is  beyond  the  scope  of  this  opinion  to  question  the  constitu¬ 
tionality  of  [those  exceptions],  the  patent  conflict  between  the  statute  and  the  constitution  is  unavoidable. 
If  such  a  conflict  is  found  by  a  court  to  exist,  the  constitutional  provision  must  prevail  ..."  The  AG  granted 
that  if  there  was  an  overlap  between  strategy  discussions  and  individual  privacy,  the  meeting  might  be 
closed,  depending  on  the  balancing  test  on  the  issue  of  privacy.  "It  is  clear,  however,  that  the  mere  pres¬ 
ence  of  discussions  relating  to  collective  bargaining  or  litigation  strategy  without  more  is  insufficient  to  al¬ 
low  a  meeting  to  be  closed  under  Article  II,  section  9." 

"This  conflict,"  concluded  the  AG,  "has  caused  a  great  deal  of  confusion  ...  The  Legislature  should  rem¬ 
edy  this  situation  by  either  amending  the  open-meeting  statute  ...  or  taking  steps  to  amend  Article  II,  sec¬ 
tion  9  to  allow  closure  in  instances  other  than  matters  of  individual  privacy.  This  choice  between  these  al¬ 
ternatives  is  one  for  the  Legislature  or  the  people  to  make,  but  it  must  be  made." 


38  Op.  Att'y  Gen.  No.  8  (1979)  —  meetings 

HELD:  A  member  of  the  public  is  authorized  to  make  a  mechanical  recording  of  the  proceedings  and  deliberations  of 
an  open  school  board  meeting. 

An  interpretation  of  the  Open  Meetings  Act,  this  opinion  followed  a  request  by  the  Glacier  County  Attor¬ 
ney.  The  Attorney  General  found  that  the  Open  Meetings  Act  did  not  specifically  address  the  question: 
"Section  2-3-211,  MCA,  provides  that  'accredited  press  representatives'  may  not  be  prohibited  from  re¬ 
cording  the  meetings.  ...  There  is  no  specific  reference  in  the  law  to  recordings  made  by  any  other  person." 

However,  the  legislative  intent  in  the  Act  mandates  "liberal  construction."  The  AG  noted  that  many  meet¬ 
ings  may  deal  with  lengthy  and  complex  issues,  or  a  person  may  be  attempting  to  observe  several  different 
meetings.  Thus,  recording  the  meetings  would  be  a  "simple  and  efficient"  method  for  members  of  the 
public  to  keep  track  of  what  is  said  and  done  in  meetings.  Therefore,  the  legislative  intent  "would  be  fur¬ 
thered  by  allowing  interested  members  of  the  public  to  mechanically  record  open  meetings." 


38  Op.  Att'y  Gen.  No.  33  (1979)  —  meetings 

HELD:  The  deliberations  of  the  Human  Rights  Commission  following  a  contested  case  hearing  are  subject  to  the 
Montana  Open  Meetings  Act.  They  must  be  open  to  the  public  unless  the  presiding  officer  determines  that  the  dis¬ 
cussion  relates  to  a  matter  of  individual  privacy,  and  that  the  demands  of  individual  privacy  clearly  exceed  the  merits 
of  public  disclosure. 
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The  Human  Rights  Commission  raised  the  question  whether  its  deliberations  could  be  exempt  from  the 
Open  Meetings  Act  "because  they  are  akin  to  the  deliberations  of  a  jury  or  an  appellate  court."  The  Attor¬ 
ney  General  pointed  out  that  "the  Act  applies  to  all  'governmental  bodies,  boards,  bureaus,  commissions,  or 


agencies  of  the  state/'  so  it  would  apply,  at  least  on  its  face,  to  the  Human  Rights  Commission. 

Regarding  whether  the  HRC  deliberations,  by  their  judicial  nature,  should  be  exempt,  the  AG  said,  "The 
issue  has  not  been  litigated  ...  in  Montana.  There  is  no  general  consensus  among  those  jurisdictions  in 
which  the  question  has  arisen."  Given  that  finding,  he  concluded,  "Unless  the  Legislature  or  the  courts  in 
Montana  are  inclined  to  adopt  an  exemption  from  the  express  provisions  of  our  Open  Meetings  Act  for 
quasi-judicial  deliberations,  I  am  unwilling  to  create  that  exemption  here." 

Of  course,  noted  the  AG,  the  HRC  could  still  close  its  deliberations  when  "the  individual's  right  to  privacy 
clearly  exceeds  the  public's  right  to  know."  In  many  HRC  cases,  the  privacy  exception  could  preserve  the 
"judicial  atmosphere."  "In  the  case  of  other  quasi-judicial  bodies  which  consider  questions  of  broader 
public  impact,  the  expansive  intent  in  our  Constitution  and  statutes  favoring  public  disclosure  can  be  pre¬ 
served.  If  this  inhibits  frank  discussion  of  views  and  issues  by  board  members,  that  is  a  price  demanded 
by  our  Constitution  and  our  Legislature  ..." 

41  Op.  Att'xj  Gen.  No.  38  (1985)  —  meetings 

HELD:  A  regularly  scheduled  meeting  between  the  board  of  county  commissioners  and  its  staff  is  a  meeting  within 
the  terms  of  the  open  meetings  law. 

The  Yellowstone  County  Attorney  had  revealed  that  the  board  of  commissioners  and  its  staff  met  at  a  par¬ 
ticular  time  each  week.  The  public  was  excluded  from  the  meetings.  The  attorney  wanted  to  know 
whether  the  meetings  fell  under  the  Open  Meetings  Act.  Yes,  said  the  Attorney  General. 

The  AG  first  cited  the  constitutional  right-to-know  provision.  "The  plain  meaning  of  this  section  is  that  the 
public  has  a  very  broad  right  to  observe  the  proceedings  which  occur  in  government  agencies."  He  then 
cited  the  definition  of  meeting  under  the  Open  Meetings  Act:  "'meeting'  means  the  convening  of  a  quorum 
of  the  constituent  membership  of  a  public  agency  ...  to  hear,  discuss,  or  act  upon  a  matter  over  which  the 
agency  has  supervision,  control,  jurisdiction,  or  advisory  power."  (2-3-202,  MCA)  "It  is  clear  from  this 
definition,"  said  the  AG,  "that  meetings  are  not  limited  to  official,  final  action  on  a  proposal."  Given  the 
limitation  that  a  quorum  be  present  to  make  a  meeting,  "it  would  require  the  presence  of  at  least  two 
commissioners"  to  make  the  staff  meeting  subject  to  the  Open  Meetings  Act. 

Once  the  meeting  falls  under  the  Act,  it  must  be  noticed.  The  AG  noted  this  requirement  "need  not  be  ... 
onerous  ...,  particularly  when  dealing  with  a  regularly  scheduled  meeting."  The  law  requires  county 
commissions  to  establish  regular  meeting  dates  by  resolution.  Once  this  were  done,  "[publication  of  this 
resolution  then  serves  as  continuing  notice.  Special  notice  would  only  be  required  for  a  meeting  not  held 
at  the  regular  date."  In  addition,  a  staff  meeting  could  be  closed  where  the  demand  for  individual  privacy 
clearly  exceeded  the  merits  of  public  disclosure. 


42  Op.  Att'y  Gen.  No.  42  (1987)  —  meetings 

HELD:  The  Daly  Mansion  Preservation  Trust  is  a  public  body  within  the  meaning  of  the  open  meeting  law  as  it  is 
performing  a  public  function  and  is  receiving  funds  generated  by  public  property. 

On  December  31,  1986,  the  Montana  Historical  Society  received  deed  to  the  Marcus  Daly  mansion  and 
grounds  near  Hamilton.  At  that  time,  the  Society  contracted  with  the  Valley  Community  Arts  Council  of 
Hamilton  and  the  Daly  Mansion  Preservation  Trust  to  operate  and  restore  the  property.  The  Trust  was  or¬ 
ganized  as  a  private,  nonprofit  corporation.  The  question  arose  whether  the  Trust,  as  a  private  entity,  had 
to  open  its  meetings;  the  Ravalli  County  Attorney  referred  the  issue  to  the  Attorney  General. 

The  AG  noted  that  the  "corporation  involved  here  was  not  created  by  or  as  a  government  body."  How¬ 
ever,  he  examined  the  nature  of  the  Trust  and  its  duties.  Most  significantly,  he  found  that  in  performing 
duties  under  its  contract,  "the  Trust  is  allowed  to  keep  moneys  generated  by  the  promotion,  viewing,  and 
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enjoyment  of  state  property.  This  interplay  of  private  and  public  functions  leads  me  to  the  conclusion  that 
the  Trust  is  acting  as  a  public  body  within  the  intendment  of  Article  II,  section  9  ..."  and  the  Open  Meet¬ 
ings  Act.  "Although  this  issue  has  not  arisen  in  Montana,"  the  AG  noted,  "courts  in  other  states  have  de¬ 
termined  the  applicability  of  open  meeting  laws  based  on  such  factors  as  the  funding,  membership,  and 
public  or  nonpublic  nature  of  an  association's  functions  and  activities." 


42  Op.  Att'y  Gen.  No.  51  (1988)  —  meetings 

HELD:  Discussions  between  the  director  of  the  Department  of  Fish,  Wildlife,  and  Parks  and  representatives  of  the 
Confederated  Salish  and  Kootenai  Tribes  are  not  subject  to  Montana's  open  meeting  law.  Final  decisions  by  the  di¬ 
rector  may,  however,  be  subject  to  the  public  participation  provisions  in  sections  2-3-101  to  114,  MCA,  which  give 
the  public  the  opportunity  to  be  heard  at  open  meetings  if  an  agency  decision  is  of  "significant  interest." 

The  question  here  arose  with  regard  to  negotiating  sessions  between  the  state  and  the  tribes  with  regard  to 
regulation  of  hunting  and  fishing  on  the  reservation.  The  state  was  represented  at  the  sessions  by  the  Di¬ 
rector  of  Fish,  Wildlife,  and  Parks,  who  was  sometimes  accompanied  by  a  regional  supervisor  and  de¬ 
partment  attorney.  The  Lake  County  Attorney  asked  whether  these  "discussions"  fell  under  the  Open 
Meetings  Act. 

The  Attorney  General  based  his  opinion  of  the  statutory  definition  of  "meeting": 

...  meeting  means  the  convening  of  a  quorum  of  the  constituent  membership  of  a  public  agency  or  as¬ 
sociation  ...  to  hear,  discuss,  or  act  upon  a  matter  over  which  the  agency  has  supervision,  control,  ju¬ 
risdiction,  or  advisory  power.  (2-3-202,  MCA) 

The  AG  noted  that  the  FWP  Director  had  the  statutory  authority  to  enter  into  an  agreement  with  the  tribes. 
The  presence  of  other  department  representatives  "could  have  no  legal  effect  on  securing  the  state-tribal 
agreement,  since  the  authority  lies  in  the  director  alone."  Thus,  he  concluded  that  "the  department  head 
...  can  hardly  be  viewed  as  the  'constituent  membership'  of  his  agency  when  carrying  out  statutory  re¬ 
sponsibilities  vested  in  him  alone." 

Looking  further  into  this  line  of  reasoning,  the  AG  said,  "The  term  'quorum'  is  typically  used  in  the  con¬ 
text  of  a  deliberative  body  consisting  of  members  who  act  collectively.  Use  of  'deliberations'  and  'discus¬ 
sions'  in  the  context  of  open  meeting  laws  connotes  collective  discussion  and  collective  acquisition  of  infor¬ 
mation  among  the  'constituent  membership'  of  the  agency.  Indeed,  to  hold  that  an  agency  director  alone 
is  a  'quorum  of  the  constituent  membership'  of  such  agency  effectively  means  that  he  would  be  deemed 
meeting  with  himself  —  a  conclusion  directly  at  odds  with  common  sense." 

Thus,  the  AG  held  that  the  negotiating  sessions  "do  not  fall  within  the  scope"  of  the  Open  Meetings  Act. 
He  did  not  address  the  wider  question  of  how  Article  II,  §  9  would  apply.  The  right  to  know  provision  re¬ 
fers  to  "deliberations  of  all  public  bodies";  neither  "deliberations"  nor  "public  bodies"  are  defined  in  the 
Open  Meetings  Act  or  elsewhere.  The  AG  concluded  his  opinion  by  stating  that  FWP  may  need  to  follow 
the  Public  Participation  Act  with  regard  to  any  tentative  agreement  resulting  from  the  state-tribal  negotia¬ 
tions. 

42  Op.  Att'y  Gen.  No.  61  (1988)  —  meetings 

HELD:  1.  The  deliberations  of  a  county  tax  appeal  board  regarding  an  application  for  reduction  in  property  valua¬ 
tion  must  be  open  to  the  public  unless  the  presiding  officer  determines  that  the  discussion  relates  to  a  matter  of  indi¬ 
vidual  privacy  and  that  the  demands  of  individual  privacy  clearly  exceed  the  merits  of  public  disclosure. 
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2.  Adequate  notice  must  be  given  of  any  meeting  of  a  county  tax  appeal  board,  including  the  board's  deliberations 
which  involved  the  convening  of  a  quorum  to  hear,  discuss,  or  act  upon  an  appeal. 


This  issue  focused  on  two  functions  of  a  county  tax  appeal  board:  (1)  it  hears  sworn  testimony  from  tax¬ 
payers  who  apply  for  a  reduced  property  valuation,  and  (2)  it  deliberates  before  reaching  a  decision  on  the 
application.  The  Gallatin  County  Attorney  wanted  to  know  if  those  deliberations  could  be  closed  to  the 
public.  The  Attorney  General  first  established  that  tax  appeal  boards  are  "state-funded  boards  assigned 
the  governmental  task  of  receiving  input  from  the  public  and,  thereafter,  fixing  property  tax  assessments." 
As  such,  they  are  subject  to  the  Open  Meetings  Act. 

"The  fact  that  a  county  tax  appeal  board  has  finished  hearing  testimony  ..."  continued  the  AG,  "does  not 
mean  that  its  meeting  has  necessarily  ended."  He  concluded  that  "where  a  board's  deliberations  involve 
the  convening  of  a  quorum  to  hear,  discuss,  or  act  upon  an  appeal,  there  is  a  'meeting'  . . .  and  the  public 
must  be  allowed."  The  AG  noted  that  tax  appeal  boards  might  be  called  "quasi-judicial"  and  referred  to  38 
Op.  Att'y  Gen.  No.  33  (page  69)  that  held  quasi-judicial  hearings  must  be  open.  However,  the  tax  appeal 
boards  could  close  a  meeting  on  the  demands  of  privacy.  He  noted,  though,  that  "even  if  a  meeting  is 
closed  to  the  general  public,  the  taxpayer  who  is  appealing  has  the  right  to  attend."  (See  Jarussi,  page  51.) 

The  second  question  addressed  in  the  opinion  concerned  the  notice  requirements  of  board  meetings.  The 
AG  cited  the  statute  (15-15-103,  MCA)  that  provides  for  specific  notice  requirements  for  a  tax  appeal  board 
to  "hear  protests."  "Such  notice  requirements  may  also  apply  when  the  board  meets  to  discuss  and  delib¬ 
erate  about  such  protests  and  any  applications"  for  revaluation,  said  the  AG.  The  Open  Meetings  Act  also 
requires  adequate  notice  of  meetings,  he  noted,  so  tax  appeal  boards  must  comply. 


44  Op.  Att'y  Gen.  No.  40  (1992)  —  meetings 

HELD:  The  meetings  of  a  local  chamber  of  commerce  or  other  organization  recognized  and  acting  as  a  nonprofit 
convention  and  visitors  bureau  which  receives  and  spends  bed  tax  funds  must,  as  they  pertain  to  the  receipt  and  ex¬ 
penditure  of  bed  tax  monies,  be  open  to  the  public  in  accordance  with  section  2-3-203,  MCA  [Open  Meetings  Act]. 

The  state  Department  of  Commerce  asked  this  question  on  behalf  of  recipients  of  funds  from  the  4%  "bed 
tax,"  (a  tax  on  overnight  lodging  in  effect  since  1987).  The  department  receives  about  75%  of  the  money; 
the  remainder  goes  to  regional  nonprofit  tourism  corporations  and  convention  and  visitors  bureaus 
(CVBs).  Typically,  Montana  cities  have  recognized  local  chambers  of  commerce  as  their  CVBs.  The  ques¬ 
tion  was  whether  these  private  entities  must  open  their  meetings  to  the  public. 

The  Attorney  General  noted  that  the  Open  Meetings  Act  requires  that  "[a]ll  meetings  of  ...  organizations 
or  agencies  supported  in  whole  or  in  part  by  public  funds  or  expending  public  funds  must  be  open  to  the 
public"  (2-3-203(1),  MCA).  The  AG  pointed  out  that  a  "chamber,  as  a  CVB,  is  an  organization  supported, 
at  least  in  part,  by  bed  tax  monies  which  are  public  funds.  Further,  a  chamber,  as  a  CVB,  decides  how 
those  public  funds  are  spent.  Under  the  plain  language  of  the  statute,  ...  a  local  chamber  of  commerce, 
when  acting  as  a  CVB,  is  subject  to  the  open  meeting  law." 

The  original  question  also  asked  "to  what  extent"  a  local  chamber  would  be  subject  to  the  law.  The  AG 
stated  "the  chamber  would  be  bound  by  the  same  considerations  as  any  other  public  or  governmental 
body."  A  meeting  could  be  closed  "only  if  the  demands  of  individual  privacy  of  the  chamber  clearly  ex¬ 
ceed  the  merits  of  public  disclosure."  The  AG  warned  that  the  legal  presumption  "lies  with  openness  and 
disclosure  ..." 


46  Op.  Att'y  Gen.  No.  1  (1995)  —  meetings 

HELD:  2.  Proceedings  of  the  board  of  directors  of  the  Montana  Self-Insurers  Guaranty  Fund  are  subject  to  the 
Montana  Administrative  Procedure  Act  and  the  Open  Meeting  Law. 

This  opinion  contains  five  holdings,  only  one  of  which  applies  to  open  meetings.  The  Legislature  estab¬ 
lished  the  Montana  Self-Insurers  Guaranty  Fund  in  1989  to  cover  worker's  compensation  claims  against 
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insolvent  self-insurers.  A  quasi-public  organization,  the  MSIGF  is  governed  by  a  board  comprising  busi¬ 
ness  and  insurance  executives.  The  question  from  the  Department  of  Labor  and  Industry  concerned 
whether  the  board's  meetings  have  to  be  open. 

The  Attorney  General  first  looked  at  the  definition  of  agency  in  the  Public  Participation  Act  (2-3-102, 
MCA),  which  includes  the  Open  Meetings  law.  Because  the  board  has  legislatively  delegated  powers  to 
make  rules  and  enter  into  contracts,  it  "fits  the  definition  of  'agency,'"  said  the  AG.  Because  the  board  is 
an  agency,  vested  with  "police  powers"  of  the  state,  "it  is  a  public  agency  which  must  comply  with  the 
open  meeting  law." 

46  Op.  Att'y  Gen.  No.  24  (1996)  —  meetings 

HELD:  The  proceedings  of  the  Montana  Life  and  Health  Insurance  Guaranty  Association  (MLHIGA)  board  of  di¬ 
rectors  are  subject  to  the  Open  Meeting  Law  ....  Thus,  the  MLHIGA  may  close  a  meeting  only  when  and  to  the  ex¬ 
tent  that  the  demands  of  individual  privacy  clearly  exceed  the  merits  of  public  disclosure. 

The  issue  here  addresses  a  question  similar  to  the  question  in  46  Op.  Att'y  Gen.  No.  1  (above).  The  Mon¬ 
tana  Life  and  Health  Insurance  Guaranty  Association  is  established  by  law  to  protect  insured  clients  if 
their  insurance  companies  go  belly  up.  Its  members  consist  of  all  insurers  authorized  to  do  business  in 
Montana,  and  its  board  has  five  members  selected  by  those  companies  and  two  members  appointed  by  the 
insurance  commissioner. 

The  law  (33-10-216,  MCA)  requires  MLHIGA  to  submit  a  plan  of  operation  to  the  state  commissioner  of  in¬ 
surance.  When  the  organization  submitted  a  plan  to  Mark  O'Keefe  in  1996,  he  rejected  it  because  it  con¬ 
tained  no  provisions  for  public  participation.  The  MLHIGA  asserted  it  is  not  a  public  agency  and  didn't 
need  to  involve  the  public  in  its  meetings.  O'Keefe  submitted  the  question  to  the  Attorney  General. 

The  AG  noted,  "There  is  not  consensus  among  other  jurisdictions  which  have  addressed  the  question  of 
whether  an  insurance  guaranty  association  is  a  public  body."  Here,  he  noted,  state  law  places  the 
MLHIGA  "under  the  immediate  supervision  of  the  commissioner."  The  AG  also  cited  Common  Cause  v. 
Statutory  Committee  (see  page  58),  in  which  the  Supreme  Court  defined  "public  body":  "Application  of  this 
broad  definition  to  the  MLHIGA  leads  to  the  conclusion  that  it  is  a  public  body." 

The  MLHIGA  took  the  position  that  it  isn't  subject  to  the  open  meetings  law  because  it  spends  no  public 
funds  and  has  no  rulemaking  authority.  However,  the  AG  noted  that  the  MLHIGA  has  authority  to  enter 
into  contracts,  another  characteristic  of  an  "agency,"  as  statutorily  defined  (2-3-102,  MCA).  The  AG  found 
that  "the  contracting  power  couple  with  the  public  purpose  is  sufficient  to  bring  the  MLHIGA"  into  the 
definition  of  agency,  and  "the  MLHIGA  is  a  public  body  subject  to  the  provisions  of  the  open  meeting 
law." 

On  the  other  hand,  noted  the  AG,  the  legislature  enacted  certain  provisions  allowing  the  MLHIGA  to  limit 
public  access  to  its  meetings  and  records.  The  AG  felt  the  legislature  recognized  that  the  business  of  the 
MLHIGA  may  often  deal  with  issues  that  involve  the  privacy  of  insurance  companies.:  "In  my  opinion, 
the  provisions  of  the  MLHIGA  Act  which  may  be  construed  to  limit  public  access  to  meetings  of  the  asso¬ 
ciation  must  be  construed  as  coextensive  with  the  ability  of  the  board  to  determine  that,  in  certain  in¬ 
stances,  the  privacy  interests  of  insurance  companies  or  others  outweigh  the  need  for  public  disclosure." 

47  Op.  Att'y  Gen.  No.  13  (1998)  —  meetings 

HELD:  1.  A  county  commission  which  establishes  the  hours  of  9:30  a.m.  to  5  p.m.,  Monday  through  Friday,  as  its 
regular  meeting  date  for  public  notice  purposes  is  not  in  compliance  with  Montana's  public  participation  constitu¬ 
tional  provisions  and  statutes. 

2.  Public  notice  is  required  of  any  convening  of  a  quorum  of  county  commissioners  at  which  any  matter  of  signifi¬ 
cant  public  interest  is  to  be  discussed,  deliberated  or  determined.  Additionally,  the  public  must  be  given  the  opportu- 
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nity  to  participate  in  any  decision  of  the  commission,  other  than  ministerial  acts,  if  there  is  any  question  whether  the 
decision  is  of  "significant  interest  to  the  public." 

On  a  question  from  Blaine  County,  the  Attorney  General  undertook  a  significant  analysis  of  meetings.  Fo¬ 
cusing  on  the  constitutional  right  to  participate  and  right  to  know,  along  with  the  public  participation  act, 
the  AG  clarified  issues  of  providing  notice  of  meetings  and  matters  of  "significant  public  interest." 

The  Blaine  County  Commission  had  notified  the  public  of  a  regular  meeting  date  —  9:30  a.m.  to  5  p.m., 
Monday  through  Friday.  The  County  Attorney  asked  the  AG  whether  this  practice  met  the  requirements 
of  the  Public  Participation  Act.  The  AG  cited  a  District  Court  decision,  Seliski  v.  Rosebud  County  (No.  DV 
94-13, 16th  Jud.  Dist.,  1995),  which  addressed  a  similar  issue:  "A  notice  that  business  will  be  conducted 
from  8:00  a.m.  to  5:00  p.m.  on  all  regular  business  days  is  really  no  notice  at  all."  The  AG  agreed  with  that 
decision  and  held  that  such  a  method  of  providing  notice  didn't  meet  the  intent  of  the  law. 

In  his  discussion,  the  AG  distinguished  the  notice  requirement  from  the  open  meetings  act:  "The  open 
meeting  laws  contain  no  explicit  notice  requirements.  Rather,  notice  requirements  originate  in  Montana's 
public  participation  laws  and  attach  only  when  an  issue  is  of  significant  public  interest.  Montana  Supreme 
Court  decisions  which  engraft  notice  requirements  to  open  meeting  provisions  have  been  limited  to  situa¬ 
tions  where  a  matter  of  significant  public  interest  was  being  determined." 

What  this  means,  then,  is  "any  meeting  of  the  commissioners  be  open  to  the  public,  whether  the  matter  be¬ 
ing  considered  involves  large  issues  of  policy  or  the  smallest  ministerial  act.  However,  the  obligation  to  af¬ 
ford  the  public  prior  notice  and  opportunity  to  participate  attaches  . . .  only  to  meetings  which  consider 
matters  of  significant  interest  to  the  public."  Given  this  analysis,  the  AG  turned  to  the  County  Attorney's 
second  question,  paraphrased  here:  which  matters  are  of  significant  public  interest? 

The  AG  noted  that  there's  no  statutory  definition  of  the  term  "significant  public  interest."  Looking  to  the 
Public  Participation  Act,  he  noted  the  term  "is  limited  at  the  very  least  by  Mont.  Code  Ann.  §  2-3-112(3), 
which  excepts  'a  decision  involving  no  more  than  a  ministerial  act'  ....  A  ministerial  act  is  generally  per¬ 
formed  pursuant  to  legal  authority,  and  requires  no  exercise  of  judgment."  Taking  the  words  at  their  plain 
meaning,  he  concluded  that  "an  action  of  significant  public  interest  is  an  action  which  has  meaning  to  and 
deserves  to  be  considered  by  the  people  it  affects." 

Given  the  broad  scope  of  that  interpretation,  the  AG  conceded  it  poses  a  challenge.  His  office  surveyed 
counties  to  find  out  what  they  were  doing  to  comply  with  the  law.  The  results  revealed  a  broad  range  of 
actions;  the  AG  pointed  out  what  he  thought  would  "balance  the  public's  rights  with  its  commission's 
need  to  conduct  business  and  serve  the  public."  This  entails  setting  a  regular  meeting  at  a  recurring  time 
each  week  or  month  and  posting  an  agenda  at  least  48  hours  in  advance.  If  new  items  come  up  after  the 
agenda  is  posted,  do  not  discuss  them;  rather,  carry  them  over  to  the  next  agenda. 

The  AG  also  suggested  that  commissions  may  schedule  special  meetings  on  matters  of  significant  public 
interest,  provided  they  give  two  days'  posted  public  notice.  For  day-to-day  business,  the  AG  approved  the 
practice  of  posting  the  commission's  weekly  calendar  and  posting  or  making  available  each  commis¬ 
sioner's  daily  calendar. 


51  Op.  Att'y  Gen.  No.  12  (2005)  —  meetings 

HELD:  1.  A  city  council  must  provide  an  agenda  item  for  public  comment  on  non-agenda  matters  only  for  issues 
that  are  of  significant  interest  to  the  public.  Public  notice  is  required  for  any  meeting  of  the  council. 

2.  A  city  council  must  provide  an  agenda  item  for  public  comment  on  non-agenda  matters  of  significant  interest  to 
the  public  even  when  the  council  meets  in  informal  work  sessions  where  no  action  may  be  taken. 


3.  The  right  of  the  public  to  comment  at  a  meeting  of  a  city  council  on  non-agenda  items  extends  to  matters  that  may 
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involve  an  interest  in  individual  privacy.  The  presiding  officer  retains  the  power  to  close  the  meeting  to  other 
members  of  the  public  upon  a  determination  that  the  right  of  individual  privacy  clearly  outweighs  the  merits  of  public 
disclosure. 

4.  Montana  Code  Annotated  tit.  2,  ch.  3  applies  to  all  advisory  boards,  commissions  and  committees  of  the  city 
council  subject  to  the  limitation  that  such  entities  need  not  permit  public  comment  on  matters  that  are  not  of 
significant  interest  to  the  public. 

5.  Only  an  item  that  is  not  of  significant  public  interest  or  is  otherwise  exempt  from  the  public  participation 
requirements  of  Mont.  Code  Ann.  §  2-3-103  may  be  added  to  the  city  council  agenda  and  acted  upon  at  the  same 
meeting. 

This  opinion  had  a  direct  tie  to  47  Op.  Att'y  Gen.  No.  13  (see  page  73),  as  well  as  a  legislative  amendment 
to  the  Public  Participation  in  Governmental  Operations  Act.  The  Billings  City  Attorney  asked  some  ques¬ 
tions  about  the  impact  of  House  Bill  94  (2003),  which  amended  2-3-103,  MCA,  to  require  public  comment 
periods  in  all  open  meetings.  The  following  questions  evoked  a  lengthy  analysis  from  the  Attorney  Gen¬ 
eral. 

1.  Is  public  notice  with  public  comment  required  only  for  city  council  decisions  that  are  of  sig¬ 
nificant  interest  to  the  public? 

2.  Is  public  comment  required  when  the  council  meets  in  informal  work  sessions  where  no  ac¬ 
tion  is  taken? 

3.  What  are  "public  matters"  upon  which  the  public  may  comment? 

4.  Does  House  Bill  94  apply  to  all  advisory  boards  and  commissions  of  a  city  council? 

5.  Can  an  item  be  added  to  a  city  council  agenda  at  the  time  of  the  meeting  and  acted  upon  at  the  same 
meeting? 

The  AG  looked  at  the  "complex  relationship"  between  the  constitutional  right  to  participate  (Article  II,  Sec¬ 
tion  8)  and  right  to  know  (Article  II,  Section  9).  The  right  to  know  "applies  to  every  public  body  in  the 
state,"  while  the  right  to  participate  is  more  limited.  The  term  "governmental  agencies"  in  Section  8  nar¬ 
rows  the  scope  of  the  right  to  participate.  In  looking  at  debate  from  the  Constitutional  Convention,  the  AG 
concluded,  "the  constitutional  right  to  participate  found  in  article  II,  section  8  does  not  apply  to  local 
elected  bodies  such  as  a  city  council." 

However,  the  constitutional  language  of  section  8  gives  the  Legislature  the  authority  to  carve  out  the 
breadth  of  public  participation.  In  enacting  the  Public  Participation  Act,  the  Legislature  referred  only  to 
"agencies";  in  the  AG's  opinion,  it  would  not  apply  to  city  councils.  Rather,  the  Legislature  defined  public 
participation  for  the  city  council  in  1979  by  enacting  7-1-4141,  -4142,  and  -4143,  MCA. 

The  AG  went  on  to  say  the  HB94  "added  a  new  dimension  to  the  rights  of  public  participation."  Prior  to 
the  bill's  passage,  public  participation  was  limited  to  matters  of  significant  public  interest.  HB94  provided 
a  right  to  comment  on  "any  public  matter"  within  the  jurisdiction  of  the  public  body. 

Question  1.  In  47  Op.  Att'y  Gen.  No.  13,  the  AG  had  said,  "[T]he  obligation  to  afford  the  public  prior  no¬ 
tice  and  opportunity  to  participate  attaches  ...  only  to  meetings  which  consider  matters  of  significant  in¬ 
terest  to  the  public."  Here,  the  AG  said,  "A  meeting  is  not  effectively  open  without  public  notice  of  the 
meeting."  This  requirement  stands  for  "all  public  bodies  irrespective  of  whether  the  business  being  con¬ 
ducted  by  the  body  is  of  'significant  interest  to  the  public.'"  The  AG  didn't  directly  reverse  the  prior 
statement,  nor  did  he  offer  clarification  of  the  conflict  between  the  two.  However,  in  interpreting  HB94 
with  7-1-4142,  MCA,  the  mandate  for  public  comment  applies  "only  to  the  extent  that  the  comments  are 
directed  to  matters  of  significant  interest  to  the  public."  So,  the  city  council  "is  not  required  to  take  public 
comment  on  matters  that  are  not  of  significant  interest  to  the  public." 
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Question  2.  The  AG  pointed  out  that  informal  work  sessions  of  the  city  council  are  still  "meetings"  under 
the  law.  So,  "the  council  must  include  on  the  agenda  for  its  informal  meetings  a  period  for  public  com¬ 
ment  on  non-agenda  items  of  significant  interest  to  the  public  that  are  within  the  jurisdiction  of  the  coun¬ 
cil."  The  City  Attorney  also  had  asked  whether  the  council  had  to  allow  notice  and  comment  on  agenda 
items  at  informal  work  sessions.  No,  said  the  AG.  Since  the  City  itself  disallows  any  action  in  these  ses¬ 
sions,  people  will  have  the  opportunity  to  comment  at  formal  meetings. 

Question  3.  With  regard  to  the  "public  matters"  subject  to  comment,  the  AG  interpreted  the  Public  Par¬ 
ticipation  Act  to  exclude  "emergency  situations,  ministerial  acts  or  decisions  required  to  protect  the  inter¬ 
est  of  the  agency  ."  The  City  Attorney  also  suggested  limiting  matters  involving  individual  privacy.  The 
law  doesn't  allow  that,  said  the  AG.  If  it's  a  matter  of  significant  public  interest,  the  council  must  allow 
comment.  But  the  open  meeting  law  allows  closure  of  a  meeting  when  individual  privacy  exceeds  the 
merits  of  disclosure.  "If  a  member  of  the  public  ventures  into  an  area  in  which  the  presiding  officer  makes 
such  a  finding,  the  officer  may  exclude  other  members  of  the  public  from  the  meeting  and  hear  the  com¬ 
ment  in  closed  session." 

Question  4.  Subcommittees,  advisory  boards,  and  commissions  of  the  city  council  also  must  allow  the  type 
of  public  comment  at  issue  here.  Section  7-1-4142  extends  the  right  to  participate  to  "each  municipal  gov¬ 
erning  body,  committee,  board,  authority  or  entity." 

Question  5.  Notice  and  opportunity  to  comment  applies  only  to  items  of  significant  public  interest.  "If  the 
council  permits  discussion  on  an  issue  that  has  no  significant  interest  to  the  public  and  action  is  advisable, 
the  council  may  act  upon  it  immediately."  The  City  Attorney  also  asked  about  "Council  Initiatives," 
which  are  directives  to  city  staff  to  bring  information  to  a  later  city  council  meeting.  The  AG  said  these  di¬ 
rectives  were  "procedural,"  not  a  "final  decision"  on  an  issue.  Suggestions  for  Council  Initiatives  don't 
need  to  be  listed  on  the  agenda  of  an  informal  work  session. 


Courts  and  Judicial  Proceedings 

Great  Falls  Tribune  v.  District  Court  (1980)  —  courts  (186  Mont  433 ,  608  P2d  116) 

At  the  onset  of  the  trial  of  Gene  Austad  in  Great  Falls,  the  District  Court  closed  individual  voir  dire  exami¬ 
nations  of  potential  jurors.  The  judge  ruled  that  substantial  pretrial  publicity  of  the  crimes  and  the  pres¬ 
ence  of  the  press  would  adversely  affect  the  jury  selection.  The  Tribune  petitioned  the  Supreme  Court  to 
require  the  proceedings  to  be  open. 

The  Supreme  Court  hinged  its  three  -  two  decision  on  three  factors.  (1)  "At  the  outset  we  observe  the  exis¬ 
tence  of  a  common  law  rule  of  open  civil  and  criminal  proceedings  in  the  courts  of  this  country."  After  ex¬ 
amining  a  1979  U.S.  Supreme  Court  case  (Gannett  v.  DePasquale,  443  U.S.  368),  the  Court  noted  (2)  "that  the 
United  States  Supreme  Court  has  ruled  that  the  Federal  Constitution  does  not  require  that  a  pretrial  hear¬ 
ing  ...  be  open  to  the  public  and  that  the  press  has  no  federal  constitutional  right  of  access  to  such  a  pro¬ 
ceeding."  The  Court  then  looked  at  the  right  to  know  provision,  concluding  (3)  "However,  the  situation  is 
considerably  different  under  the  Constitution  of  this  State." 

In  looking  at  the  situation  here,  the  Court  allowed  that  "this  right  of  access  or  right  to  know  is  not  abso¬ 
lute.  Our  Montana  Constitution  provides  an  exception  in  cases  where  the  demand  of  individual  privacy 
clearly  exceeds  the  merits  of  public  disclosure.  It  also  guarantees  the  defendant  the  right  to  a  speedy  pub¬ 
lic  trial  by  an  impartial  jury.  A  balancing  of  these  competing  rights  is  required." 

In  examining  the  record,  the  Court  said,  "We  find  nothing  in  the  news  articles  ...  or  in  subjecting  the  pro¬ 
spective  jurors  to  an  open  and  public  voir  dire  examination  that  would  deny  or  impair  defendant's  right  to 
a  speedy  public  trial  ..."  The  Court  further  opined,  "Closing  any  part  of  the  trial  is  simply  the  first  step 


down  that  primrose  path  that  leads  to  destruction  of  those  societal  values  that  open,  public  trials  promote. 
Nothing  short  of  strict  and  irreparable  necessity  to  ensure  defendant's  right  to  a  fair  trial  should  suffice." 

Justice  Sheehy  wrote  at  length  for  the  dissenters  with  a  thorough  analysis  of  the  Gannet  case  and  its  paral¬ 
lels  to  the  Austad  case.  His  conclusion  was  that  "[t]he  public's  right  to  know  ...  must  in  this  case,  give 
away  to  the  defendant's  federal  constitutional  right  to  a  fair  trial."  He  cited  the  axiom  that  the  state  Con¬ 
stitution  is  subordinate  to  the  federal  Constitution,  and  that  the  power  of  the  press  is  subordinate  to  the 
power  of  the  government.  "In  all  cases  where  the  duty  of  the  press  to  keep  citizens  informed  collides  with 
the  duty  of  the  court  to  ensure  an  accused  a  fair  trial,  the  duty  of  the  court  must  prevail." 


State  ex  rel.  Smith  v.  District  Court  (1982)  —  courts  (210  Mont  376,  654  P2d  982) 

This  case  bears  some  similarity  to  the  1980  Great  Falls  Tribune  case  (see  page  76).  Daniel  Smith  was  the  de¬ 
fendant  in  a  murder  case,  and  he  had  moved  to  suppress  certain  items  of  evidence.  At  the  time  of  the  sup¬ 
pression  hearing,  the  defense  moved  to  close  the  hearing  on  the  grounds  that  Smith's  right  to  a  fair  trial 
would  be  affected  if  there  were  public  knowledge  of  the  evidence  he  sought  to  suppress.  The  District 
Court  denied  the  motion,  but  continued  the  ruling  to  allow  Smith  to  get  a  Supreme  Court  ruling  on  the 
controversy. 

The  Court  examined  precedent  and  reached  preliminary  conclusions  similar  to  those  in  the  Great  Falls 
Tribune  case.  However,  that  case  had  referred  to  "strict  and  irreparable  necessity"  to  provide  a  fair  trial  as 
the  standard  for  closing  a  hearing.  Here,  the  Court  declined  to  develop  that  standard  further;  instead,  it 
adopted  Standard  8-3.2  of  the  American  Bar  Association  Standards  for  Criminal  Justice  "as  the  appropriate 
test  to  reconcile  the  competing  interest  of  public  access  and  trial  fairness."  Based  on  the  ABA  Standard, 
the  Court  held  "that  the  public  and  press  may  be  excluded  from  a  pretrial  suppression  hearing  only  if  dis¬ 
semination  of  information  acquired  at  the  hearing  would  create  a  clear  and  present  danger  to  the  fairness 
of  defendant's  trial  and  no  reasonable  alternative  means  can  be  utilized  to  avoid  the  prejudicial  effect  of 
such  information." 

The  first  step  by  trial  judges,  the  Court  said,  would  be  "to  seek  ...  the  voluntary  cooperation  of  news  me¬ 
dia"  in  delaying  the  publication  of  information  until  a  jury  is  impaneled.  "If  a  suitable  agreement  cannot 
be  reached,  the  trial  court  must  then  proceed  to  hearing,"  which  would  itself  be  closed.  The  Court  pro¬ 
vided  guidelines  for  determining  whether  a  "clear  and  present  danger"  exists.  If  so,  "the  court  should 
then  hear  evidence  and  argument  as  to  whether  less  restrictive  alternatives  would  suffice  to  ensure  a  fair 
trial."  The  Court  outlined  some  possible  alternatives,  then  went  on  to  say,  "Only  if  the  trial  court  finds 
that  there  is  a  'clear  and  present  danger'  and  that  less  restrictive  alternatives  ...  cannot  protect  defendant's 
right  to  a  fair  trial,  should  closure  be  ordered." 

If  no  closure  were  ordered,  "the  public  and  press  should  have  immediate  access  to  the  transcript  of  the 
closed  hearing  on  the  closure  motion.  If  closure  is  ordered,  complete  records  of  the  closure  hearing  and 
the  subsequent  suppression  hearing  should  be  made  and  remain  sealed  until  completion  of  the  trial  or  an 
earlier  time  consistent  with  trial  fairness." 


Cox  v.  Lee  Enterprises  (1986)  —  records ,  courts ,  civil  (222  Mont  527,  723  P2d  238) 

A  client  of  Dale  Cox,  a  Glendive  attorney,  filed  a  malpractice  suit  against  him  in  Federal  District  Court, 
Washington  state.  Before  Cox  was  served  with  the  complaint,  the  Billings  Gazette  published  an  article  cit¬ 
ing  the  allegations  against  him.  The  lawsuit  was  subsequently  moved  to  Federal  District  Court  in  Billings, 
which  granted  summary  judgment  to  Cox.  Cox  then  filed  a  defamation  suit  in  Federal  District  Court 
against  Lee,  the  Gazette's  parent  company,  and  the  Gazette.  The  publishers  responded  that  their  article  was 
privileged  under  statute  (27-1-804(4),  MCA)  that  allows  a  fair  and  true  report  without  malice  of  a  judicial 
proceeding.  Federal  District  Court  certified  the  question  to  the  Montana  Supreme  Court. 
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Noting  that  the  term  "judicial  proceeding"  is  not  defined  in  the  MCA,  the  Court  sought  to  construe  legisla¬ 
tive  intent  with  regard  to  its  meaning.  It  held  "that  the  filing  of  a  complaint  was  intended  to  be  included 
within  the  phrase  'judicial  proceeding.'"  Further,  the  Court  said,  "The  right  to  inspect  pubic  [sic]  docu¬ 
ments  and  be  fully  informed  of  their  contents  finds  strong  expression  in  our  state  constitution."  (Article  II, 
§  9)  "A  complaint  is  a  public  document"  under  the  Open  Records  Act  (2-6-101,  MCA).  Under  these  de¬ 
terminations,  the  Gazette  enjoyed  the  qualified  privilege  to  publish  its  article. 

The  Court  noted,  though,  "Our  function  is  not  to  determine  whether  the  Billings  Gazette  should  respond  in 
damages.  That  question  will  be  decided  by  a  jury  in  federal  court.  Fairness,  truth  and  malice  will  be  at  the 
controversy's  core.  The  qualified  privilege  exists  only  where  the  report  was  true,  fair,  and  published  with¬ 
out  malice." 

Justice  Harrison  dissented,  noting  the  gravity  of  the  malpractice  charges  against  Cox  and  the  fact  that  he 
was  unaware  of  them,  nor  had  the  Gazette  tried  to  check  with  him.  He  cited  earlier  cases  from  other  juris¬ 
dictions  supporting  the  conclusion  that  "public  policy  considerations  and  the  promotion  of  important  val¬ 
ues  requires  that  a  privilege  not  be  extended  to  the  publication  in  question." 

Justice  Sheehy  joined  in  the  dissent,  agreeing  with  Harrison.  He  further  contended  that  the  privilege  in 
question  "should  be  examined  in  light  of  the  later  adoption  in  the  1972  Montana  Constitution  of  this  provi¬ 
sion:  '...  Every  person  shall  be  free  to  speak  or  publish  whatever  he  will  on  any  subject,  being  responsible 
for  all  abuse  of  that  liberty.'  Art.  II,  Section  7."  This  freedom  is  far  more  broad  than  the  statutory  privilege, 
said  Sheehy,  but  the  Gazette  would  have  to  answer  to  any  abuse  of  that  liberty. 


State  of  Montana  v.  Thiel  (1989)  —  criminal ,  courts ,  records  (236  Mont  63,  768  P2d  343) 

Gordon  Thiel  appealed  his  sexual  offense  conviction.  One  issue  concerned  the  fact  that  the  trial  court  had 
not  allowed  him  to  see  the  file  of  the  social  worker  assigned  to  the  children  he  had  molested.  Thiel  con¬ 
tended  that  the  refusal  of  access  denied  violated  his  right  to  confront  his  accusers. 

The  file  was  protected  by  a  specific  statute  (§  41-3-205,  MCA).  The  law  mandates  confidentiality  of  child 
abuse  and  neglect  records.  It  also  allows  in  camera  inspection  by  a  judge  and  grants  the  judge  discretion  to 
disclose  the  contents,  if  necessary  for  "fair  resolution  of  an  issue  ..."  In  Thiel's  case,  the  trial  judge  had 
twice  inspected  the  file  in  camera,  but  refused  to  allow  Thiel  to  see  it. 

The  Supreme  Court  noted  that  it  had  not  yet  addressed  the  constitutionality  of  the  law,  but  that  the  U.S. 
Supreme  Court  had  upheld  a  similar  Pennsylvania  statute  (Pennsylvania  v.  Ritchie  (1987),  480  U.S.  39, 107 
S.Ct.  989).  In  line  with  that  ruling,  the  Montana  Court  held  "that  Montana's  child  abuse  confidentiality 
statute  as  it  applies  to  file  review  does  not  violate  a  defendant's  right  to  confront  his  accusers." 


State ,  ex  rel.  Great  Falls  Tribune  v.  Eight  Judicial  District  (1989)  —  courts  (238  Mont  310,  777  P2d345) 
A  reporter  for  the  Tribune  entered  a  District  Court  in  Great  Falls  while  a  hearing  for  revocation  of  parole 
was  underway.  Before  her  entrance,  the  judge  had  closed  the  hearing.  When  the  reporter  was  told  it  was 
closed,  she  left.  She  then  called  her  editor,  who  told  her  to  go  back  and  find  out  why  it  was  closed  and  to 
ask  for  a  continuance  while  the  paper  contacted  its  attorney.  She  returned,  accompanied  by  a  TV  reporter; 
they  both  left  under  threat  of  expulsion.  The  Tribune  filed  an  action  to  determine  the  grounds  for  the  clo¬ 
sure  and  whether  it  was  proper.  The  District  Court  separately  cited  the  reporter  for  contempt,  and  fined 
her  $300.  This  review  consolidated  both  cases. 

First,  the  Court  determined  on  precedent  that  a  probation  revocation  hearing  is  not  a  trial,  so  the  right  of 
the  defendant  to  a  fair  trial  was  not  an  issue  (see  Tribune,  1980,  page  76).  However,  the  State  argued  that 
the  probationer's  right  of  privacy  exceed  the  merits  of  public  disclosure  in  this  case.  This  argument  was 
based  on  protecting  the  probationer  "from  harm  which  might  otherwise  occur  if  the  revocation  were  made 
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public."  Since  the  hearing  transcript  remained  sealed,  the  specifics  of  possible  harm  were  not  revealed. 

The  Tribune  cited  State,  ex  rel.  Smith  (page  77)  in  arguing  that,  before  closure,  the  court  should  have  pro¬ 
vided  notice  of  the  intent  to  close,  conducted  an  evidentiary  hearing,  and  then  decided  whether  to  close  on 
the  basis  of  a  "clear  and  present  danger."  The  Court  agreed  that  "if  closure  of  a  portion  of  a  judicial  pro¬ 
ceeding  is  necessary,  the  procedure  imposing  the  least  restriction  on  the  public  right  to  know  should  be 
followed."  In  this  case,  though,  the  Court  concluded,  "Any  leaking  out  of  the  information  would  endan¬ 
ger  the  physical  safety  of  a  person  involved.  There  were  no  reasonable  alternatives  that  the  District  Court 
could  follow  here.  For  that  reason,  we  hesitate  to  adopt  the  ...  rule  that  notice  must  be  given  of  all  poten¬ 
tial  closure  decisions,  and  would  rather  allow  the  District  Courts  to  proceed  on  an  ad  hoc  basis  to  make  the 
decision  in  accordance  with  the  facts  and  circumstances  ...  at  the  time."  The  Court  thus  refused  to  reverse 
the  closure  order. 

On  the  contempt  issue,  the  Court  noted  that  the  reporter's  re-entrance  "interrupted  the  judicial  proceed¬ 
ing."  This  was  not  necessary;  "Other  options  were  open  to  [the  reporter]  and  the  Great  Falls  Tribune  when 
first  she  learned  of  the  closure  and  left  the  courtroom."  In  upholding  the  contempt  order,  the  Court  stated, 
"We  affirm  the  right  of  the  public  and  the  press  to  learn  from  the  District  Court  the  reasons  for  closure 
when  the  demands  of  individual  privacy  clearly  exceed  the  merits  of  public  disclosure.  That  right,  how¬ 
ever,  is  not  so  broad  as  to  include  interruption  of  the  closed  proceeding  itself,  especially  when  interruption 
at  a  critical  time  might  void  the  reason  for  the  closure." 


\te  of  Montana  v.  Burns  (1992)  —  criminal,  courts,  records  (253  Mont  37,  830  P2d  1318) 

This  criminal  case  involved  an  attempt  by  prosecutors  to  obtain  personnel  records  of  the  defendant.  Dis¬ 
trict  Court  refused  discovery  of  the  records,  and  the  Supreme  Court  affirmed. 

George  Bums  faced  charges  of  deviate  sexual  conduct.  The  prosecution  wanted  to  obtain  his  personnel  re¬ 
cords  from  the  Catholic  Diocese  of  Helena.  It  was  seeking  reports  of  related  instances  of  misconduct,  dis¬ 
ciplinary  actions,  and  witness  names.  The  diocese  refused  to  hand  over  the  records,  and  District  Court 
conducted  an  in  camera  review  of  the  file.  The  trial  judge  deemed  information  in  the  records  personal  and 
private  and  not  discoverable;  he  returned  the  file  to  the  diocese.  The  State  appealed. 

The  Supreme  Court  first  stated  its  agreement  that,  based  on  precedent.  District  Court  was  right  to  use  the 
in  camera  procedure  to  make  its  decision.  The  Court  noted  that  discovery  is  "a  broad  tool"  in  litigation,  but 
"not  without  restraint."  "When  discovery  of  documents  such  as  personnel  records  are  at  issue,"  the  Court 
continued,  "privacy  rights  are  undoubtedly  at  stake." 

The  Court  cited  its  own  "two-prong  test"  for  determining  if  a  privacy  interest  exists,  then  noted  that  the 
trial  judge  did  not  specifically  use  that  test.  However,  said  the  Court,  "it  is  apparent  from  his  comments  in 
the  record  that  the  test  is  satisfied,  barring  discovery  of  Bums'  personnel  records."  The  Court  found  this 
action  appropriate  and  not  an  abuse  of  discretion. 

Finally,  the  Court  made  note  of  the  District  Court's  ruling  that  the  records  were  "off  limits  in  this  particu¬ 
lar  matter."  "This  is  important,"  the  Court  commented,  "since  there  is  not  blanket  unavailability  of  per¬ 
sonnel  records,  nor  should  the  outcome  of  this  appeal  point  to  that  end.  Personnel  records  may  be  discov¬ 
erable  given  the  correct  set  of  circumstances  and  after  appropriate  balancing  tests  are  considered  ...." 

Justice  Gray  dissented.  "For  reasons  that  are  completely  beyond  my  understanding,"  she  wrote,  "this 
Court  has  decided  to  permit  a  right  of  privacy  improperly  asserted  by  the  Roman  Catholic  Church  to  over¬ 
ride  all  State  interest  in  criminal  investigation  and  prosecution."  The  flaw  in  the  majority  decision,  accord¬ 
ing  to  Gray,  was  its  blind  acceptance  of  the  District  Court  findings  without  a  thorough  analysis.  Gray  as¬ 
serted  that  the  district  "court's  failure  to  enter  detailed  findings  or  any  legal  authority  whatsoever  essen¬ 
tially  renders  review  by  this  Court  impossible."  Gray  found  the  majority  decision  at  odds  with  precedent 


and  logic:  "I  can  conceive  of  no  explanation,  nor  is  one  offered,  for  the  majority's  conclusion  in  this  case 
that  the  State's  interest  in  prosecuting  sex  offense  cases  and,  indeed,  in  protecting  Montanans  from  perpe¬ 
trators  of  such  offenses,  must  give  way  to  the  privacy  interests  of  the  Helena  Diocese  of  the  Roman  Catho¬ 
lic  Church." 


State  ex  rel.  The  Missoulian  v.  Twenty-First  Judicial  District  Court  (1997)  —  courts 

(281  Mont  285,  933  P2d  829) 

Can  trial  courts  issue  gag  orders  on  participants  in  a  criminal  case?  In  this  four-to-three  decision,  the  Su¬ 
preme  Court  said  "yes,"  and  it  provided  a  standard  to  be  used  in  issuing  such  an  order.  The  Court  also 
broadened  the  right  to  know  to  include  human  sources  of  information,  rather  than  just  documents  and  de¬ 
liberations. 

The  case  stems  from  proceedings  in  a  deliberate  homicide  charge  in  Ravalli  County.  On  a  motion  by  the 
defendant.  District  Court  issued  two  orders.  The  first  barred  participants  from  discussing  the  case  —  the 
attorneys,  the  defendant,  defense  witnesses,  prosecution  witnesses,  court  staff,  and  law  enforcement  offi¬ 
cers.  The  second  required  any  evidence  in  the  case  to  be  filed  under  seal. 

The  Missoulian  filed  an  action  asking  the  Supreme  Court  to  take  supervisory  control  over  the  matter,  a  pre¬ 
emptive  move  to  correct  a  mistake  of  law  before  a  case  proceeds.  The  Court  agreed  to  review  the  case  and 
subsequently  reversed  the  restrictive  orders. 

The  Court  first  examined  the  order  to  seal  the  record.  A  statute,  §  46-11-701,  MCA,  deals  with  the  issue, 
laying  out  when  a  trial  court  may  close  "pretrial  proceedings."  Finding  the  term  "pretrial  proceedings" 
ambiguous,  the  Court  examined  the  history  of  the  statute  and  concluded  that  the  term  "includes  all  docu¬ 
ments  filed  in  conjunction  with  the  pretrial  process,"  including  the  evidentiary  record.  Here,  District 
Court  didn't  follow  the  law.  "That  is,  the  court  did  not  conduct  an  evidentiary  hearing  and  determine  that 
dissemination  of  the  information  contained  in  court  filings  would  present  a  clear  and  present  danger  to 
trial  fairness.  Neither  did  the  court  consider  reasonable  alternatives  to  imposing  a  blanket  order  sealing  all 
documents  ..." 

It  was  an  understandable  error,  said  the  Court,  since  prosecution  and  defense  lawyers  all  agreed  to  sealing 
the  record.  However,  the  Court  also  interpreted  §  46-11-701,  MCA,  to  mean  that  "the  judge  must  allow  the 
media  to  be  heard  as  to  whether  there  are  any  'reasonable  alternative  means'  available  to  sealing  the  re¬ 
cords."  By  acting  on  agreement  of  the  lawyers  without  holding  a  hearing  for  the  media.  District  Court 
didn't  balance  the  competing  interests  of  a  fair  trial  and  the  right  to  know.  As  a  result,  the  Court  reversed 
the  order  sealing  the  record.  All  the  justices  agreed  on  this  action. 

The  second  issue  addressed  the  propriety  of  the  gag  order  on  participants.  The  Court  first  observed  that 
the  statute,  §  46-11-701,  MCA,  does  not  apply.  The  statute  covers  court  proceedings,  while  a  gag  order 
covers  conduct  outside  the  courtroom. 

The  Court  then  turned  to  the  question  of  whether  a  gag  order  constitutes  prior  restraint  on  publication  in 
violation  of  the  federal  First  Amendment.  The  Court  adopted  the  rationale  developed  by  the  Second  Cir¬ 
cuit  Court  of  Appeals  in  1988.  Under  that  rationale,  the  fact  of  prior  restraint  depends  on  who's  challeng¬ 
ing  the  gag  order.  If  the  challenging  party  has  not  been  directly  "gagged,"  it  is  not  suffering  from  prior  re¬ 
straint.  Although  people  are  barred  from  talking  to  the  press,  the  press  is  free  to  publish  any  facts  it  al¬ 
ready  has.  "While  an  order  restraining  the  trial  participants  from  communicating  with  the  press  may  be  a 
prior  restraint  on  the  participants  as  communicators,  it  is  not  a  prior  restraint  on  the  press." 

The  Second  Circuit  Court  ruled  that  gag  orders  don't  violate  the  First  Amendment  if  they're  "reasonable." 
The  Montana  Supreme  Court,  however,  didn't  end  its  analysis  there.  The  question  includes  "the  entire 
process  of  communication,"  recognizing  the  rights  of  the  recipient  of  information,  as  well  as  the  giver. 
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"Recognition  of  the  recipient's  rights  is  particularly  compelling  in  Montana  where  there  exists  ...  the  'Right 
to  Know'  provision  of  Article  II,  Section  9  of  the  Montana  Constitution." 

The  right  to  know,  said  the  Court,  "grants  the  public  an  interest  in  receiving  information  about  the  crimi¬ 
nal  process.  This  interest  is  broader  than  mere  access  to  in-court  proceedings  or  official  court  filings. 
Rather  the  public  has  a  right  to  receive  information  about  the  entire  criminal  process.  We  hold  that  the 
right  to  know  extends  to  receiving  any  information  which  pertains  to  the  criminal  law  process,  regardless 
of  whether  that  information  emanates  directly  from  the  courthouse  or  indirectly  from  those  who  are  par¬ 
ticipating  in  the  system  ...  and  who  may  wish  to  communicate  with  the  press  about  the  process." 

This  holding  is  the  first  time  the  Court  has  extended  the  right  to  know  to  "oral  information."  Apparent-ly, 
it  does  not  compel  the  participants  to  reveal  what  they  know,  as  it  refers  to  those  "who  may  wish  to  com¬ 
municate."  However,  it  throws  up  a  red  flag  when  trial  courts  consider  imposing  a  gag  order  that  would 
bar  such  voluntary  communication.  That  red  flag  means  applying  a  standard  that  will  balance  the  com¬ 
peting  rights.  What  should  the  standard  be? 

Under  a  U.S.  Supreme  Court  decision,  a  "clear  and  present  danger"  to  a  fair  trial  will  justify  prior  restraint 
to  publication.  Well,  said  the  Montana  Court,  since  a  gag  order  is  not  a  prior  restraint,  this  standard 
doesn't  apply.  And  the  Second  Circuit  opinion  that  a  gag  order  is  okay  if  it's  "reasonable"  is  too  lenient  to 
satisfy  Montana's  right  to  know.  What's  needed,  said  the  Court,  is  a  middle  ground  approach,  a  "height¬ 
ened  scrutiny  standard." 

The  Court  laid  out  these  conditions  to  meet  the  heightened  scrutiny  standard:  "(1)  the  press  and  general 
public  must  be  given  an  opportunity  to  be  heard  on  the  question  before  issuance  of  the  [gag]  order;  (2)  the 
court  describes  what  reasonable  alternatives  have  been  considered  and  adequately  explains  why  those 
reasonable  alternatives  cannot  adequately  protect  the  defendant's  fair  trial  rights;  (3)  the  order  is  narrowly 
tailored  to  serve  the  interest  of  protecting  the  defendant's  fair  trial  rights;  and  (4)  the  court  has  made  spe¬ 
cific  findings  that  there  is  a  substantial  probability  that  the  defendant's  right  to  a  fair  trial  will  be  prejudiced 
by  publicity  ..." 

The  Court  remanded  the  case,  directing  District  Court  to  follow  the  statutory  requirements  of  §  46-11-701, 
MCA,  with  regarding  to  sealing  court  records.  The  Court  also  directed  District  Court  to  apply  the  height¬ 
ened  scrutiny  standard  to  the  question  of  issuing  a  gag  order. 

Justice  Nelson  entered  a  lengthy  dissent,  joined  by  Justice  Hunt  and  Judge  McKittrick,  who  was  sitting  in. 
Nelson  took  issue  only  with  the  second  part  of  the  decision  that  dealt  with  gag  orders.  "For  the  first  time," 
he  said,  "we  approve  the  use  of  trial  participant  gag  orders  by  courts  in  criminal  proceedings."  He  warned 
that  gag  orders  "are  simply  too  easy  to  impose,"  making  it  "all  to  easy  to  violate  fundamental  rights  of  free 
speech,  free  press  and  the  public's  right  to  know  ..." 

Nelson  strongly  disagreed  that  a  gag  order  is  not  prior  restraint.  This  conclusion,  he  said,  "does  not  track 
at  all."  Journalists  depend  on  participants  as  their  sources.  "No  source;  no  news."  By  analogy,  he  said, 

"We  have  handed  a  thirsty  man  an  empty  cup  with  the  admonition  'drink  all  you  want;  but  the  well  is  off 
limits/" 

Given  this.  Nelson  attacked  the  heightened  scrutiny  standard  as  "an  indistinct  middle-tier  analysis  of 
questionable  lineage  and  doubtful  efficacy."  "In  my  view,"  he  continued,  "we  should  adhere  to  the  'clear 
and  present  danger'  standard  for  the  imposition  of  trial  participant  gag  orders." 

State  ex  rel.  Jones  and  Lien  v.  Fourth  Judicial  District  Court  (1997)  —  courts 

(283  Mont  536, ,  938  P2d  312) 

In  essence,  this  is  a  water  rights  case.  Within  the  case,  though,  property  owners  claimed  denial  of  the  right 
to  know  and  sought  attorney  fees  to  cover  the  cost  of  their  court  action.  They  didn't  get  them. 
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The  District  Court  in  Missoula  ordered  that  a  1902  water  rights  decree  be  updated.  Two  of  the  affected 
property  owners  said  they  received  no  notice  of  this  proceeding.  This  omission,  they  claimed,  violated 
their  constitutional  right  to  know.  Under  the  Open  Meetings  Act  (§  2-3-221,  MCA),  a  party  prevailing  in 
an  action  involving  Article  II,  section  9  (right  to  know)  of  the  Constitution  may  be  awarded  attorney  fees. 

The  Supreme  Court  said  the  statute  doesn't  apply.  "In  this  matter  ...  there  were  no  statutes  or  court  orders 
preventing  [the  property  owners]  from  examining  documents  or  observing  deliberations  of  public  bodies. 
Rather,  the  court  proceeded  to  update  a  water  rights  decree  without  notifying  affected  parties.  While  such 
a  procedure  may  raise  questions  of  denial  of  due  process  ...,  it  does  not  constitute  a  denial  of  the  right  to 
know  ..."  The  Court  held  that  the  property  owners  were  not  entitled  to  attorney  fees  under  §  2-3-221, 
MCA. 


Inquiry  concerning  complaints  of  Harris  and  Dye  v.  Smartt  (2002)  —  courts  (311  Mont  507, 57 
P3d  58) 

This  decision  by  the  Court  concluded  proceedings  of  the  Judicial  Standards  Commission  concerning  a  Jus¬ 
tice  of  the  Peace  from  Cascade  County.  The  Court  suspended  the  Justice  of  the  Peace  without  pay  until  his 
term  ended.  The  majority  opinion  and  the  dissent  addressed  issues  related  to  privacy. 

The  complaints  against  Michael  Smartt  concerned  pornographic  images  on  his  county-owned  computer 
and  allegations  of  sexual  assault.  The  latter  complaint  stemmed  from  an  investigation  by  the  Department 
of  Justice,  which  turned  over  its  file  to  the  Judicial  Standards  Commission.  The  complaints,  the  records  re¬ 
lated  to  them,  and  the  Commission  hearing  attracted  extensive  media  coverage. 

Smartt  argued  that  the  proceedings  of  the  Commission  violated  confidentiality  provisions.  Not  so,  said 
the  Court:  "A  complaint  against  a  judicial  officer  is  confidential  until  the  Commission  finds  good  cause  to 
order  a  hearing.  Once  good  cause  is  found  and  a  formal  complaint  is  filed,  the  legislature  has  determined 
that  the  public's  right  to  know  outweighs  the  individual  judge's  right  to  privacy." 

Smartt  also  disputed  inclusion  of  the  DOJ  investigative  file  in  the  record  of  the  hearing.  The  investigation 
comprised  confidential  criminal  justice  information;  the  hearing  record  is  public.  The  Court  found  that  the 
DOJ  file  was  not  admitted  into  evidence  at  the  Commission  hearing,  although  it  was  among  the  admitted 
exhibits.  "Smartt  did  not  object  at  the  hearing  to  its  inclusion  with  the  admitted  exhibits,  therefore  any  ar¬ 
gument  he  may  have  concerning  breach  of  his  privacy  has  been  waived." 

Smartt's  co-workers  discovered  the  pornographic  images  on  his  computer  while  he  was  absent  from 
chambers.  The  first  instance  was  incidental  to  routine  work.  After  that,  a  fellow  Justice  of  the  Peace  moni¬ 
tored  activity  on  Smartt's  computer  and  documented  internet  activity.  The  Commission  determined  that 
the  subsequent  entries  and  monitoring  violated  Smartt's  constitutional  rights.  However,  because  this  was 
a  disciplinary  proceeding,  rather  than  criminal,  the  Commission  considered  all  the  evidence. 

Smartt  claimed  that  his  co-workers'  entry  and  follow-up  monitoring  violated  his  right  of  privacy.  Citing 
Gryczan  v.  State  (see  page  111),  Smartt  argued  that  "sexual  matters"  carried  an  elevated  right  of  privacy. 
The  Court  found  this  argument  "patently  absurd."  "Had  Smartt  restricted  his  viewing  of  pornographic 
images  to  his  bedroom,  we  would  undoubtedly  not  be  here  today."  The  Court  looked  only  at  the  cowork¬ 
ers'  initial  entry  into  Smartt's  chambers,  which  was  for  a  "legitimate,  work-related  purpose."  The  Court 
said  this  evidence  alone  showed  that  Smartt  violated  the  Canons  of  Judicial  Ethics;  there  was  no  need  to 
consider  whether  the  follow-up  entries  violated  his  right  to  privacy. 

This  case  generated  more  than  usual  concurrences  and  dissents.  Lengthiest  among  them  was  Justice 
Trieweiler's  dissent.  The  results  of  this  case,  he  said,  "demonstrate  a  far  greater  concern  for  the  majority's 
sense  of  good  taste  than  for  the  constitutional  right  of  privacy."  "On  a  scale  of  disgusting  and  deplorable 
conduct,  I  would  have  to  rank  the  gross  and  repeated  invasion  of  Smartt's  privacy  by  his  co-worker  far 
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worse  and,  if  unpunished,  of  greater  consequence  to  society  and  the  judiciary  than  anything  Smartt  was 
actually  found  to  have  done." 

Justice  Trieweiler  concluded  that  Smartt  had  a  reasonable  expectation  of  privacy  in  his  office  and  the  con¬ 
tents  of  his  computer.  The  other  Justice  of  the  Peace  violated  that  right  of  privacy,  in  Trieweiler's  opinion, 
and  "all  fruits  of  Harris's  search  should  have  been  suppressed  by  the  Judicial  Standards  Commission  and 
disregarded  by  this  Court."  It  should  not  have  mattered  that  this  was  not  a  search  by  police  involving 
evidence  of  a  crime:  "I  would  hold  that  evidence  seized  in  violation  of  the  Constitution  cannot  be  used  at 
disciplinary  proceedings  ..."  On  this  and  other  grounds,  Trieweiler  dissented  vigorously  from  the  majority 
opinion. 


Issues  Between  Persons,  Administrative  Law 

Hastetter  v.  Behan  (1982)  —  civil  (196  Mont  280, 639  P2d  510) 

Behan  was  the  manager  of  a  telephone  cooperative  in  McCone  County.  Hastetter  was  a  local  physician 
and  subscriber  to  the  co-op.  Hastetter  felt  the  co-op  was  spending  too  much  money  and  began  to  investi¬ 
gate  its  finances.  This  involved  a  number  of  calls  to  a  regulatory  agency  in  Washington,  D.C.  Behan  exam¬ 
ined  Hastetter's  toll  records  (phone  bills)  to  determine  where  and  to  whom  Hastetter  was  making  his  calls. 
Hastetter  sued  Behan  for  violation  of  his  right  of  privacy  under  Article  II,  §  10.  District  Court  granted 
summary  judgment  to  Behan. 

The  Supreme  Court  affirmed  the  summary  judgment  but  took  exception  to  the  District  Court's  rationale: 
"The  District  Court  held  that  the  [Hastetter]  had  no  claim  of  relief  under  [Art.  II,  Sect.  10]  because  no  state 
action  was  involved  in  any  way.  While  we  agree  that  [Hastetter]  has  no  claim  ...,  we  do  not  agree  with  the 
District  Court's  reason.  The  key  question  is  whether  [Hastetter]  had  a  reasonable  expectation  of  privacy 
in  his  telephone  records."  After  looking  at  federal  precedents,  the  Court  concluded  that  the  Montana  Con¬ 
stitution  "protects  only  matters  which  can  reasonably  be  considered  private.  Telephone  company  billing 
records  are  not  private  matters.  The  public  awareness  that  such  records  are  routinely  maintained  negates 
any  constitutional  expectation  of  privacy  regarding  the  records." 

Following  his  precedent  in  Hyem  (page  94),  Justice  Morrison  specially  concurred  with  a  single  sentence:  "I 
agree  with  the  result,  however,  I  would  affirm  the  trial  court's  determination  that  the  privacy  provision  ... 
of  the  Montana  Constitution  is  not  offended  by  individual  action  as  opposed  to  governmental  action." 


Collins  v.  State ,  Department  of  Justice,  and  Lindell  (1988)  —  civil,  criminal  (232  Mont  73, 755  P2d  1373) 
This  appeal  was  the  outcome  of  a  civil  lawsuit  filed  by  Donald  Collins  against  Clyde  Lindell,  a  Highway 
Patrol  officer.  Collins  had  sued  Lindell  for  assault  and  battery,  as  well  as  violation  of  his  constitutional 
rights.  The  State  and  Department  intervened  on  Lindell's  behalf. 

The  dispute  began  when  Lindell,  on  duty,  stopped  Collins  on  the  highway  near  Pablo.  Collins  had  been 
driving  erratically,  and  he  failed  a  field  sobriety  test.  Lindell  took  him  in  to  the  sheriff's  office  in  Poison. 
Collins  refused  a  breath  test.  Lindell  learned  he  was  on  probation  for  a  previous  DUI.  After  consulting 
with  the  County  Attorney  and  Justice  of  the  Peace,  Lindell  took  Collins  to  the  hospital  for  a  blood  test,  au¬ 
thorized  by  a  search  warrant  from  the  JP.  This  lawsuit  arose,  and  District  Court  granted  summary  judg¬ 
ment  to  Collins. 

Collins  contended  that  the  blood  test  violated  his  right  to  privacy.  He  cited  a  U.S.  Supreme  Court  case,  in 
which  that  Court  recognized  "that  the  taking  of  blood  samples  by  law  enforcement  officials  without  con¬ 
sent  would,  in  limited  circumstances,  be  prohibited  by  the  personal  privacy  guarantees  of  the  Fourth 
Amendment ..."  The  Montana  Supreme  Court  concluded  that  case  "does  not  support  Collins  privacy  ar¬ 
gument  because  the  blood  sample  in  this  case  was  justified  in  the  circumstances  and  was  taken  in  the 
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proper  manner." 

Although  neither  party  significantly  argued  the  privacy  issue  on  appeal,  the  Court  addressed  it  for  its 
"public  policy  impact."  The  compelling  state  interest  here,  said  the  Court,  "is  Montana's  enforcement  of 
its  criminal  laws,  other  than  DUI  in  this  case  ..."  Collins  was  in  violation  of  probation.  Had  this  been 
solely  a  DUI  case,  the  Court  said,  "the  blood  test ...  would  not  have  been  authorized  without  Collins'  con¬ 
sent.  . .  In  this  instance  of  a  non-DUI  offense,  an  involuntary  blood  test  supported  by  a  search  warrant  is¬ 
sued  with  sufficient  probable  cause  ...  is  not  a  violation  of  a  person's  right  to  privacy  under  the  Montana 
Constitution.  However,  law  enforcement  officials  should  be  cautioned  that,  given  the  proper  circum¬ 
stances,  we  will  not  hesitate  to  hold  that  a  blood  test  taken  without  probable  cause  or  exigent  circum¬ 
stances  is  unreasonable  and  an  invasion  of  a  person's  right  to  individual  privacy." 


State  of  Montana,  Board  of  Dentistry  v.  Kandarian  (1994)  —  civil  (269  Mont  408,  886  P2d  954) 

This  protracted  litigation  stemmed  from  the  State's  efforts  to  regulate  the  activities  of  a  denturist.  The 
Board  of  Dentistry  filed  in  District  Court  to  enjoin  Brent  Kandarian  from  practicing  dentistry  without  a  li¬ 
cense.  Kandarian  filed  counterclaims,  alleging  (among  other  injuries)  violation  of  his  right  to  privacy. 

Kandarian  advanced  two  theories.  One,  the  Board  "tortuously  intruded  on  his  physical  and  mental  soli¬ 
tude"  in  trying,  through  discovery,  to  get  a  list  of  his  patients.  The  Court  discounted  this:  "Even  assuming 
arguendo  that  Kandarian  could  establish  an  attempt  to  invade  his  privacy,  an  attempted  invasion  of  privacy 
is  not  the  equivalent  of  an  actual  invasion  of  privacy."  Two,  Kandarian  claimed  a  "false  light"  invasion  of 
privacy.  He  argued  that  the  Board's  release  of  the  complaint  against  him  was  a  public  disclosure  of  pri¬ 
vate  facts  that  placed  him  in  a  false  light.  The  Court  noted  that  Kandarian  had  expressly  waived  his  right 
of  privacy  at  a  Board  meeting  about  the  complaint.  Thus,  he  could  not  claim  any  sort  of  invasion  of  pri¬ 
vacy  when  the  Board  released  the  complaint  to  the  public. 

Kandarian  also  said  the  release  of  the  complaint  and  statements  to  the  press  constituted  slander  and  libel. 
In  order  for  information  to  be  defamatory,  it  must  be  false.  The  Court  found  that  the  news  article  was  true. 
Statements  by  the  Board's  counsel  that  Kandarian  said  were  slanderous  were  "an  expression  of  opinion," 
which  isn't  actionable.  Kandarian  also  claimed  "severe  emotional  distress"  stemming  from  the  Board's  in¬ 
vasion  of  his  privacy.  Yet,  the  Court  said,  "he  produces  no  evidence  that  he  actually  suffered  severe  emo¬ 
tional  distress."  The  Court  upheld  summary  judgment  in  favor  of  the  Board. 


Dorioart  v.  Caraway,  Ames,  Brophy,  and  County  of  Stillwater  (1998)  —  civil  (290  Mont  196, 

966  P2d  1121) 

It  is  unconstitutional  for  law  enforcement  officers  seeking  to  satisfy  a  writ  of  execution  to  enter  a  home 
without  a  search  warrant.  At  issue  are  three  constitutional  rights:  to  privacy,  to  due  process,  to  be  free 
from  unreasonable  searches  and  seizures. 

Russell  Dorwart  had  two  default  small-claims  judgments  against  him  in  Stillwater  County.  A  sheriff's 
deputy  stopped  him  on  the  road  to  serve  him  with  writs  of  execution.  The  deputy  also  arrested  him  for 
driving  under  the  influence  of  alcohol.  While  Dorwart  was  in  custody,  the  arresting  deputy  (Ames)  and 
another  deputy  (Caraway)  asked  him  if  his  house  was  locked.  He  told  them  one  door  was  open;  he  also 
said  his  wallet  was  on  the  dashboard  of  his  mother's  car.  The  deputies  went  to  Dorwart's  house  and 
seized  several  items  of  property.  Justice  Court  later  ordered  the  sheriff  to  return  all  the  seized  property. 
Dorwart  filed  an  extensive  lawsuit,  alleging,  among  other  claims,  that  the  deputies  violated  his  right  of 
privacy.  On  this  issue.  District  Court  granted  summary  judgment  to  the  County.  Dorwart  appealed. 

The  Supreme  Court  recognized  Dorwart's  "legitimate  expectation  of  privacy"  in  his  home  and  that  he 
didn't  consent  to  the  deputies'  entry.  The  County  argued  that  the  writs  of  execution  authorized  the  depu¬ 
ties'  entry.  The  Court  held  that  such  writs  are  subject  to  search-and-seizure  provisions  and  do  not,  stand- 
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ing  alone,  authorize  entry  into  someone's  home.  A  court-issued  execution  warrant  could  suffice  to  allow 
entry. 

Regarding  Dorwart's  right  of  privacy.  District  Court  had  held  that  the  deputies'  entry  didn't  violate  his 
privacy.  By  amicus,  the  Attorney  General  argued  that  enforcing  monetary  judgments  and  preserving 
credibility  of  the  judicial  system  constituted  a  "compelling  state  interest"  to  violate  privacy.  The  Court 
disagreed  and  held  District  Court  in  error.  The  Court  added  that  there  is  no  compelling  state  interest  to  al¬ 
low  entry  without  a  warrant  in  order  to  satisfy  writs  of  execution. 


Deserly  v.  Department  of  Corrections,  State  of  Montana  (2000)  —  civil  (298  Mont  328, 995  P2d  972) 
Justified  "strip  searches"  of  a  visitor  at  Montana  State  Prison  did  not  violate  the  visitor's  right  of  privacy. 
By  the  nature  of  the  facility,  visitors  should  expect  a  reduced  right  of  privacy,  less  than  that  in  general  so¬ 
ciety. 

Amy  Deserly  went  to  the  prison  in  Deer  Lodge  as  a  visitor.  After  several  unsuccessful  passes  through  the 
metal  detector,  she  signed  a  consent  form  for  a  strip  search.  Two  female  officers  performed  the  strip 
search  in  a  women's  restroom.  They  found  no  contraband;  the  only  metal  was  the  underwire  supports  in 
her  bra.  Prison  staff  allowed  her  to  go  ahead  with  the  visit.  During  another  visit  19  months  later,  she 
again  failed  to  pass  the  metal  detector.  She  offered  to  remove  her  bra;  staff  said  that  would  require  a  con¬ 
sent  form.  She  signed  the  form,  went  to  the  restroom  with  two  female  officers,  removed  her  bra,  and  put 
her  shirt  back  on.  She  then  successfully  passed  through  the  metal  detector. 

About  10  months  after  the  second  incident,  Deserly  filed  suit,  seeking  damages  for  emotional  distress 
based  on  the  invasion  of  her  privacy  during  the  strip  search  in  the  first  incident.  District  Court  granted 
summary  judgment  to  the  Department  of  Corrections;  Deserly  appealed. 

Deserly  conceded  the  importance  of  security  at  the  prison.  However,  she  claimed  the  strip  search  went  too 
far  in  preserving  security  when  less  intrusive  measures  would  have  work.  Specifically,  she  cited  the  bra 
removal  solution  in  the  second  incident.  The  department  acknowledged  Deserly's  right  of  privacy,  but  ar¬ 
gued  that  her  expectation  of  preserving  that  right  inside  the  prison  was  unreasonable.  The  Supreme  Court 
addressed  the  issue  as  a  question  of  whether  prison  staff  had  a  "reasonable  suspicion"  sufficient  to  justify 
the  strip  search. 

Recognizing  this  as  a  case  of  first  impression  in  Montana,  the  Court  examined  results  from  other  jurisdic¬ 
tions  while  noting  Montana's  "heightened  right  of  privacy."  The  Court  pointed  to  the  need  to  balance  the 
"legitimate  government  interest"  in  prison  security  against  "intrusions  into  personal  rights."  It  also  cited 
this  standard:  "A  reasonable  suspicion  of  wrongdoing  is  something  stronger  than  a  mere  hunch,  but  some¬ 
thing  weaker  than  probable  cause."  The  Court  found  it  clear  that  a  visitor  to  a  prison  "acknowledges  a 
lesser  expectation  of  privacy." 

In  the  circumstances  of  this  case,  the  Court  said  a  strip  search  "is  a  degrading,  embarrassing,  and  humiliat¬ 
ing  experience,  and  an  invasion  of  personal  privacy."  Thus,  "a  warrantless  strip  search  of  a  prison  visitor 
is  constitutionally  permissible  ...  only  if  the  search  is  supported  by  'reasonable  suspicion.'"  This  means  the 
prison  staff  must  have  "specific,  objective  facts  and  rational  inferences"  to  support  the  suspicion.  The 
Court  upheld  District  Court's  finding  that  prison  staff  had  a  legitimate  reasonable  suspicion. 

In  addressing  Deserly's  argument  about  "narrower  means"  of  allaying  suspicion,  the  Court  agreed  that 
"once  a  strip  search  of  a  prison  visitor  is  justified  by  reasonable  suspicion,  a  reviewing  court  may  still  con¬ 
duct  a  legitimate  further  inquiry  into  how  the  search  was  actually  performed."  Here,  the  Court  concluded, 
the  search  was  reasonable  and  conducted  in  a  way  that  preserved  her  "residual  privacy  interest." 
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Pengra  v.  State  of  Montana,  et  al.  (2000)  —  civil  (302  Mont  157, 14  P3d  499) 

No  aspect  of  law  gives  minors  an  elevated  right  of  privacy.  State  law  provides  that  all  aspects  of  settle¬ 
ment  agreements  are  public  records  open  to  inspection.  Pengra  failed  to  establish  a  reasonable  expectation 
of  privacy.  Thus,  the  settlement  records  from  his  civil  suit  against  the  State  must  be  open. 

This  dispute  stemmed  from  a  negligence  claim  brought  against  the  State  by  the  family  of  a  woman  killed 
by  an  offender  on  probation.  The  family  and  the  State  settled  the  case  before  trial,  and  the  family  moved 
to  seal  the  settlement  agreement.  District  Court  denied  the  motion,  and  the  family  appealed. 

The  Supreme  Court  first  addressed  Pengra's  contention  that  his  minor  daughter,  a  beneficiary  of  the  set¬ 
tlement,  had  "elevated  privacy  rights."  The  Court  found,  "Based  on  the  absence  of  an  elevated-protection 
provision  in  either  the  Montana  Constitution  or  the  statute,  we  conclude  that  minors  do  not  have  a  greater 
right  to  privacy  than  do  adults  in  settlement  agreements  ..."  Pengra  also  argued  that  the  statute  on  settle¬ 
ments  (2-9-303,  MCA)  violated  individual  privacy  and  was  unconstitutional  on  its  face.  The  Court  noted 
that  Pengra  raised  this  issue  only  in  reply  brief  during  the  appeal  and  refused  to  consider  it. 

Closely  related  (and  valid  on  appeal)  was  this  argument:  the  Pengras'  right  of  privacy  superseded  the 
statutory  provision  to  disclose  the  settlement.  The  Court  found  little  to  support  an  actual  or  subjective  ex¬ 
pectation  of  privacy  on  the  part  of  the  Pengras:  "Pengra  took  no  steps  to  keep  private  his  lawsuit  against 
the  State,  and  in  fact  requested  a  jury  trial ..."  Further,  the  requirement  of  the  statute  showed  that  society 
would  not  recognize  any  expectation  of  privacy  as  reasonable.  Rather,  disclosure  serves  a  compelling  pol¬ 
icy:  the  "opportunity  for  taxpayers  to  assess  the  seriousness  of  unlawful  and  negligent  activities  of  their 
public  institutions." 

One  intervener  in  the  case,  Montana  Law  Week,  moved  to  recover  attorney  fees.  While  the  Court  noted  that 
Montana  Law  Week  had  prevailed  in  its  position,  the  State  had  not  opposed  it.  It  simply  decided  not  to  re¬ 
lease  the  information  until  the  question  was  settled.  Under  this  circumstance,  the  Court  held  that  District 
Court  hadn't  abused  discretion  in  denying  attorney  fees. 

Justice  Leaphart  dissented.  Justices  Trieweiler  and  Hunt  joined.  The  dissent  focused  on  the  majority's  re¬ 
fusal  to  consider  Pengra's  constitutional  challenge  of  the  statute:  "It  is  beyond  me  how  a  court,  confronted 
with  one  litigant  asserting  a  constitutional  privacy  interest  in  a  document,  opposed  by  another  litigant  re¬ 
lying  on  a  statute  which  purports  to  defeat  that  right  of  privacy  can  conclude  that  the  constitutionality  of 
the  statute  is  somehow  not  at  issue."  Further,  the  majority  analyzed  the  application  of  the  law  as  a  balanc¬ 
ing  of  the  right  to  know  and  right  of  privacy,  but  the  statute  forecloses  such  balancing:  "The  traditional 
balancing  test  has  been  preempted  by  a  legislative  enactment  under  which  the  right  to  know  absolutely 
trumps  the  right  of  privacy."  "In  short,  the  Court  has  handed  the  Article  II,  Section  10,  right  of  privacy  to 
the  legislature  on  a  silver  platter  and  said  do  with  it  what  you  will,  it's  in  your  hands."  [Interestingly,  the 
2001  Legislature  amended  2-9-303  and  2-9-304,  MCA,  by  inserting  balancing-test  language.] 


Dorwart  v.  Caraway,  Ames,  Brophy,  and  County  of  Stillwater  (2002)  -  civil  (312  Mont  1, 58  P3d  128) 

This  case  first  came  before  the  Court  in  1998  (see  page  84).  On  remand.  District  Court  ruled  that  Dorwart 
could  press  for  damages  against  the  county  for  violating  his  constitutional  rights,  including  the  right  of 
privacy.  However,  the  District  Court  applied  statutory  immunity  under  2-9-103(1),  MCA,  saying  the  de¬ 
fendants  relied  on  the  previous  interpretation  of  Montana  law.  The  court  didn't  address  qualified  immu¬ 
nity  under  common  law. 

The  Supreme  Court  agreed  that  violations  of  constitutional  rights  may  lead  to  lawsuits  for  damages,  sepa¬ 
rate  from  any  tort  actions.  The  Court  endorsed  the  application  of  Bivens  v.  Six  Unknown  Fed.  Narcotics 
Agents  (406  O.S.  388,  91  S.Ct.  1999),  a  1971  decision  of  the  US  Supreme  Court.  "We  conclude  that  the  Bivens 
line  of  authority  buttressed  by  §  874A  of  the  Restatement  (Second)  of  Torts  are  sound  reasons  for  applying 
a  cause  of  action  for  money  damages  for  violations  of  those  self-executing  provisions  of  the  Montana  Con¬ 
stitution."  The  Court  also  cited  statutory  backing,  "in  particular,  §§  1-1-190  and  27-1-202,  MCA."  These 
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statutes  deal,  respectively,  with  applying  English  common  law  and  describing  damages. 

In  separating  a  constitutional  cause  of  action  from  tort  actions,  the  Court  recognized  a  "great  distinction": 
"Common  law  causes  of  action  intended  to  regulate  relationships  among  and  between  individuals  are  not 
adequate  to  redress  the  type  of  damage  caused  by  the  invasion  of  constitutional  rights."  The  Court  upheld 
District  Court's  ruling  and  remanded  for  further  consideration  of  damages. 

The  Court  reversed  the  application  of  statutory  immunity.  Immunity  under  2-9-103(1)  applies  when  au¬ 
thorities  rely  on  a  law  that  later  is  declared  unconstitutional.  The  post-judgment  execution  statutes  that 
applied  here  were  fine;  they  didn't  authorize  entry  into  Dorwart's  home  and  seizure  of  his  property. 

The  Court  also  denied  qualified  immunity.  In  Dorwart  I,  the  Court  had  recognized  qualified  immunity  for 
claims  under  42  U.S.C.  1983,  a  federal  law.  On  the  state  claims,  though,  "there  is  no  comparable  immunity 
found  in  Montana  for  the  acts  of  state  employees  in  violation  of  state  constitutional  rights.  In  fact,  contrary 
to  the  federal  presumption  of  immunity,  the  Montana  State  Constitution  at  Article  II,  Section  18,  prohibits 
immunity ..." 

.  .f 

Chief  Justice  Gray  dissented:  "I  dissent  from  the  Court's  discussion  of  -  and  holding  on  -  due  process.  I 
also  dissent  from  the  Court's  holding  that  the  defendants  in  this  case  are  not  entitled  to  statutory  immu¬ 
nity  ..."  Justice  Rice  also  dissented,  saying  that  statutory  immunity  should  apply. 


St.  James  Community  Hospital  v.  Eighth  Judicial  District  Court 

Benefis  Health  Care  u.  Eighth  Judicial  District  Court  (2003)  -  civil  (317  Mont  419,  77  P3d  534) 

In  the  contest  between  a  discovery  request  and  the  privacy  of  medical  records,  privacy  wins.  In  this  case 
of  supervisory  control,  the  Supreme  Court  ordered  District  Court  to  modify  its  discovery  order. 

A  class-action  suit  sought  damages  from  the  hospitals  for  charging  excessive  fees  to  provide  plaintiffs  cop¬ 
ies  of  their  medical  records.  The  plaintiffs  sought  to  discover  names  of  patients  and  requestors,  number  of 
requests  for  copies,  number  of  copies,  dates  of  requests,  and  charges  for  copies.  The  hospitals  objected,  cit¬ 
ing  the  confidentiality  requirements  of  the  Uniform  Health  Care  Information  Act.  That  law  requires  a 
compelling  state  interest  to  intrude  on  the  privacy  of  patient  information.  District  Court  granted  the  dis¬ 
covery  request,  and  the  hospitals  brought  the  issue  before  the  Supreme  Court. 

The  Court  recognized  the  conundrum.  On  the  one  hand,  "plaintiff's  counsel  are  seeking  to  identify  their 
own  clients  in  a  class  action  suit  in  which  the  District  Court  has  already  found  the  providers  liable  for  vio¬ 
lating  the  Health  Care  Information  Act."  On  the  other  hand,  "the  patients  and  requestors  have  not  given 
any  consent  to  having  their  names  or  records  released  to  anyone."  Nor  had  anyone  shown  a  compelling 
state  interest  to  pry  the  information  loose. 

The  Court  held  that  patient  names  are  part  of  confidential  medical  information,  "both  constitutionally  and 
statutorily  protected."  At  the  same  time,  the  Court  didn't  like  the  hospitals  using  that  privacy  as  a  means 
of  thwarting  discovery.  The  Court  vacated  only  that  portion  of  the  discovery  order  that  required  release  of 
patient  names. 


Sieglock,  et  al.  v.  Burlington  Northern  Santa  Fe  Railway  (2003)  -  civil  (319  Mont  8,  81  P3d  495) 

This  case  involved  a  tort  action  between  private  parties  alleging  invasion  of  privacy.  The  gist  of  the  litiga¬ 
tion  began  when  the  railroad  published  a  list  of  the  top  300  overtime  wage  earners  in  one  of  its  depart¬ 
ments.  The  list  included  city  of  residence  and  individual  social  security  numbers.  The  plaintiffs  alleged 
negligent  publication  of  private  facts  and  breach  of  fiduciary  duty.  They  first  filed  in  U.S.  District  Court;  it 
dismissed  their  complaint.  They  then  filed  a  class  action  in  Montana  District  Court.  The  named  plaintiffs 
lived  in  four  different  states,  and  the  total  class  stretched  across  24  states. 
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District  Court  denied  certification.  The  Supreme  Court  addressed  only  the  question  of  certifying  the  case 
as  a  class  action.  The  Court  remanded  the  case,  instructing  the  lower  court  to  study  the  "commonality  of 
facts"  that  would  satisfy  class-action  certification. 


Henricksen  v.  State  of  Montana  and  Montana  State  University  (2004)  -  civil  (319  Mont  307, 

84  P3d  38) 

In  this  civil  case  against  the  State,  the  Supreme  Court  reaffirmed  this  principle:  seeking  damages  for  per¬ 
sonal  injury  waives  privacy  in  confidential  records  related  to  the  injury.  However,  the  Court  recognized 
limitations  to  that  waiver,  based  on  relevance  of  the  records. 

This  case  stemmed  from  injuries  to  a  three-year-old  child  who  slipped  through  the  balusters  of  a  stair-way 
in  the  library  at  Montana  State  University.  The  boy's  mother  sued  MSU,  seeking  recovery  not  only  for  her 
son's  injuries,  but  for  her  own  emotional  distress  and  post-traumatic  stress.  As  part  of  its  defense,  MSU 
moved  to  discover  the  mother's  (1)  medical  and  mental  health  records  for  the  prior  10  years  and  (2)  finan¬ 
cial,  educational,  and  personnel  records.  District  Court  reviewed  the  records  in  camera  and  denied  the  mo-  » 
tion.  After  a  jury  verdict,  the  State  appealed  this  denial,  among  other  issues. 

The  Supreme  Court  recognized  the  utmost  privacy  of  medical  and  mental  health  records.  In  claiming 
damages  for  injury,  a  party  waives  confidentiality  of  the  information.  "Nonetheless,"  said  the  Court,  "the 
waiver  is  not  unlimited;  the  defendant  may  only  discover  records  related  to  prior  physical  or  mental  con¬ 
ditions  if  they  relate  to  currently  claimed  damages."  The  Court  recognized  the  broad  sweep  of  the  State's 
request  for  records.  But  the  mother  had  presented  those  records  to  her  own  physicians  and  asked  for  the 
expert  opinions  at  trial.  Therefore,  the  State  had  a  right  to  see  the  same  records.  The  Court  reversed  Dis¬ 
trict  Court  on  this  issue. 

The  State  had  also  sought  financial,  educational,  and  personnel  records.  The  mother,  though,  had  not 
claimed  lost  earnings  or  lost  earning  capacity.  Thus,  these  records  had  no  bearing  on  the  issues  at  trial. 

The  Court  affirmed  District  Court  on  this  issue. 

Justice  Cotter  dissented  in  part.  She  would  have  left  intact  District  Court's  ruling  on  medical  and  mental 
records.  In  reviewing  documents  in  camera  and  deciding  on  their  relevance,  the  district  judge  "performed 
precisely  the  function  we  have  historically  endorsed."  Justices  Nelson  and  Regnier  agreed. 


Snetsinger,  et  al.  v.  Montana  University  System ,  et  al.  (2004)  —  civil  (235  Mont  148, 104  P3d  445) 

The  plaintiffs  in  this  case  asserted  their  constitutional  right  of  privacy.  The  outcome,  however,  rested  on 
other  constitutional  rights  of  equal  protection  and  human  dignity. 

Two  same-sex  couples  filed  this  action.  One  partner  in  each  of  the  couples  worked  for  the  University  Sys¬ 
tem.  Their  employer  refused  to  extend  group  health-insurance  benefits  to  the  employees'  same-sex  part¬ 
ners.  The  plaintiffs  argued  that  this  policy  violated  their  right  of  privacy,  right  to  pursue  life's  basic  neces¬ 
sities,  right  to  equal  treatment  under  the  law,  and  right  to  human  dignity.  District  Court  dismissed  the 
complaint,  but  the  Supreme  Court  reversed.  In  doing  so,  it  based  its  decision  on  the  rights  to  equal  treat¬ 
ment  and  human  dignity. 


Wiser ,  et  al.  v.  State  of  Montana,  et  al.  (2006)  -  civil  (331  Mont  28, 129  P3d  133) 

This  case  goes  to  the  power  of  the  State  to  regulate  professions  through  administrative  law.  Here,  the  Su¬ 
preme  Court  ruled,  among  other  issues,  that  exercising  that  power  doesn't  violate  patients'  right  of  pri¬ 
vacy. 
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This  dispute  stretched  back  a  couple  of  decades  to  the  Legislature's  1987  action  placing  denturists  under 
the  authority  of  the  Board  of  Dentistry  (see  Board  of  Dentistry  v.  Kandarian,  page  84).  The  ensuing  string  of 
lawsuits  led,  ultimately,  to  this  case,  in  which  the  denturists  challenged  the  constitutionality  of  the  "partial 
denture"  administrative  rule.  Among  other  issues,  the  denturists  argued  that  the  rule  infringes  on  their 
patients'  right  of  privacy  by  restricting  access  to  the  medical  professional  of  their  choice. 

In  examining  the  issue,  the  Supreme  Court  said,  "it  does  not  necessarily  follow  form  the  existence  of  the 
right  to  privacy  that  ever)'  restriction  on  medical  care  impermissibly  infringes  that  right."  The  Court  noted 
the  denturists'  reliance  on  Armstrong  v.  State  (see  page  115),  which  addressed  the  right  of  privacy  and  ac¬ 
cess  to  health  care.  That  decision  specifically  said  the  health  care  provider  must  be  "competent"  and  "li¬ 
censed."  Clearly,  the  State  has  a  police  power  to  regulate  health  care.  This  power  doesn't  require  a  "com¬ 
pelling  state  interest"  to  license  providers.  "Instead,  the  State  need  only  demonstrate  a  rational  basis  for 
the  regulation." 


Cassady  v.  Yellowstone  County  Sheriff  Department,  et  al.  (2006)  —  civil  (333  Mont  371,  142  P3d  148) 
This  is  a  civil-rights  case  alleging  violation  of  privacy  and  use  of  excessive  force  by  law  enforcement.  The  . 
Supreme  Court  found  that  law  enforcement  had  violated  Cassady's  privacy;  however,  the  Court  affirmed 
qualified  immunity  that  protected  the  officers  from  liability. 

Dan  Cassady  and  his  son  RJ  lived  together  in  a  residence  attached  to  the  Broadview  Bar.  One  night  in 
2001,  the  guys  got  to  scrappin';  RJ  left  the  bar  after  hitting  his  father  several  times  with  a  baseball  bat.  RJ 
went  to  a  neighbor's  house.  The  neighbor  enlisted  another  friend  to  go  with  him  to  check  on  Cassady. 

They  found  him  conscious  and  ornery.  After  Cassady  told  the  two  men  to  leave,  the  neighbor  called  911. 

Three  deputies  arrived  at  the  neighbor's  and  gathered  information:  Cassady  was  hurt,  had  been  drinking, 
and  had  a  history  of  gunplay.  They  left  to  go  check  on  Cassady  but  soon  got  back  to  the  neighbor  through 
911  to  ask  if  he  had  a  key.  A  fourth  deputy  arrived  and  picked  up  RJ's  key  from  the  neighbor;  the 
neighbor  neglected  to  convey  RJ's  warning  that  the  deputies  should  clearly  announce  themselves  when 
they  entered. 

At  the  bar,  the  deputies  didn't  knock  or  announce  themselves;  rather,  they  quietly  entered  the  darkened 
bar.  Once  inside,  one  of  the  deputies  was  targeted  with  a  laser  gun  sight.  This  resulted  in  lots  of  shouting, 
with  the  deputies  announcing  themselves  and  telling  Cassady  to  drop  his  gun.  He  didn't.  One  of  the 
deputies  took  a  shot  at  Cassady,  and  all  the  deputies  left  the  building.  It  took  a  few  hours  and  some  tear 
gas  to  get  Cassady  to  leave  the  bar. 

Criminal  charges  against  Cassady  didn't  stick.  The  State  dropped  its  charge  of  family-member  assault. 
Cassady  stood  trial  for  felony  assault  on  a  peace  officer;  the  jury  found  him  not  guilty.  Cassady  then  filed 
this  action  under  42  U.S.C.  1983,  alleging  violation  of  his  civil  rights.  District  Court  granted  the  deputies 
qualified  immunity,  and  Cassady  appealed. 

Qualified  immunity  requires  a  two-part  test:  (1)  did  the  conduct  violate  a  constitutional  right?  (2)  was  the 
right  clearly  established  at  the  time  of  the  violation?  On  the  first  question,  the  Supreme  Court  looked  to 
State  v.  Anyan  (see  page  129),  which  grounded  Montana's  "in  the  right  of  privacy.  To  that  2004  decision, 
the  Court  added  two  policy  considerations  beside  privacy:  giving  the  homeowner  the  opportunity  to  com¬ 
ply  and  reducing  the  potential  for  violence.  Had  the  deputies  knocked  on  the  door,  Cassady  might  very 
well  have  answered  it,  said  the  Court. 

There  may  be  "exigent  circumstances"  that  provide  an  exception  to  the  knock-and-announce  rule.  Such 
circumstances  could  include  destruction  of  evidence,  escape,  and  threat  of  physical  harm.  Here,  there  was 
no  concern  that  Cassady  would  escape  or  destroy  evidence;  the  sole  circumstance  was  safety  of  the  depu¬ 
ties.  The  Court  found  that  justification  lacking:  although  deputies  knew  Cassady  had  a  shotgun  in  the  bar, 
they  had  no  direct  threat  against  them.  The  Court  found  that  the  deputies  secretive  entrance  into  the  bar 
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violated  Cassady's  right  of  privacy. 

On  the  second  part  of  the  qualified-immunity  test,  the  Court  concluded  'it  was  reasonable  for  the  Officers 
to  believe  that  their  conduct  was  lawful  in  the  particular  circumstances  that  they  confronted  in  Broadview 
that  evening."  Cassady  was  unresponsive  to  phone  calls.  RJ  had  given  "indirect  permission"  to  enter, 
along  with  the  key  to  the  bar.  The  deputies  could  reasonably  have  thought  that  Cassady  was  lying  in  wait 
for  them.  Given  these  facts  and  the  developing  nature  of  the  knock-and-announce  rule,  the  Court  held 
that  Cassady's  privacy  right  wasn't  well  established  at  the  time  of  the  incident.  The  Court  affirmed  quali¬ 
fied  immunity. 

Justice  Rice  concurred  in  the  result,  but  disagreed  that  the  deputies  had  violated  Cassady's  privacy.  He 
wrote,  "The  circumstances  presented  a  sufficient  threat  to  the  officers'  safety  to  justify  their  determination 
to  make  a  no-knock  entry."  On  the  other  hand.  Justice  Nelson's  concurrence  agreed  with  the  violation  of 
privacy.  Nelson  raised  questions  about  "what  authority  the  Court  is  relying  on  for  our  conclusion  that  the 
Officers'  mistakes  as  to  the  legality  of  their  actions  were  objectively  'reasonable.'" 

Montana  Supreme  Court  Commission  on  Unauthorized  Practice  of  Law  v.  O'Neil  v.  Montana  State 
Bar  (2006)  —  civil  (334  Mont  311,  147  P3d  200) 

A  person  has  no  right  of  privacy  to  practice  a  profession  that  he  or  she  is  not  licensed  to  do.  Nor  can  that 
person  assert  the  privacy  right  of  clients  in  that  circumstance. 

The  Montana  Supreme  Court  Commission  on  Unauthorized  Practice  of  Law  filed  a  petition  against  Jerry 
O'Neil,  seeking  a  permanent  injunction  and  finding  of  contempt.  O'Neil  filed  a  counterclaim  against  the 
commission  alleging  defamation,  tortuous  interference,  and  violation  of  privacy  of  his  and  himself.  He 
also  filed  the  action  against  the  State  Bar  of  Montana. 

On  the  privacy  issue,  O'Neil  relied  on  Armstrong  v.  State  (see  page  115):  the  Commission  and  the  Bar  vio¬ 
lated  his  customers'  right  of  privacy  "by  interfering  with  their  discussion  and  disclosure  of  matters  involv¬ 
ing  the  preparation  and  strategy  of  their  personal  and  legal  matters  with  whom  they  choose."  The  Su¬ 
preme  Court  noted  a  "critical  distinction":  the  health-care  providers  in  Armstrong  were  licensed,  and 
"O'Neil  is  not  licensed  to  practice  law."  When  O'Neil  advertised  and  provided  legal  services  without  the 
proper  license,  neither  he  nor  his  customers  had  a  defensible  right  of  privacy. 


Johnson  v.  Columbia  Falls  Aluminum  Company  (2009)  -  civil  (unpublished;  2091 MT 108N) 

A  person  may  not  claim  an  unconstitutional  infringement  on  privacy  when  the  infringing  party  is  not  act¬ 
ing  with  the  authority  of  the  state. 

Columbia  Falls  Aluminum  fired  Mike  Johnson  after  he  tested  positive  for  marijuana.  Although  Johnson 
was  legally  using  medical  marijuana,  he  had  never  disclosed  this  to  his  employer.  Among  several  claims 
against  Columbia  Falls  Aluminum,  Johnson  said  the  company  violated  his  constitutional  right  of  privacy. 
"It  is  well  established,"  said  the  Supreme  Court,  "that  the  privacy  section  of  the  Montana  Constitution  ap¬ 
plies  only  to  state  action."  The  company  was  not  a  "state  actor,"  so  Johnson  had  no  grounds  for  his  claim. 
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Criminal  Offenses,  Law  Enforcement,  and  Searches 

State  of  Montana  v.  Coburn  (1974)  —  criminal  (165  Mont  488,  530  P2d  442) 

In  this  case,  the  Court  reexamined,  clarified,  and  upheld  the  Brecht  rationale,  albeit  in  a  three  -  two  deci¬ 
sion.  Donald  Cobum  was  an  assistant  manager  at  McDonald's  in  Helena.  While  he  was  at  work,  another 
assistant  manager  phoned  the  manager  at  home  to  tell  him  Coburn  had  some  marijuana  in  his  coat  pocket 
at  work.  The  manager  conferred  with  Helena  police,  but  wanted  them  to  stay  out  of  it  to  avoid  adverse 
publicity;  the  police  gave  him  no  advice  what  to  do.  The  manager  went  to  the  restaurant,  entered  the  of¬ 
fice,  took  the  contraband  from  Cobum's  coat,  and  turned  it  over  to  police.  Relying  on  Brecht,  District 
Court  suppressed  the  evidence;  the  State  appealed. 

The  State  asked  that  Brecht  be  reversed,  under  application  of  the  federal  Fourth  Amendment.  The  Court 
replied,  "This  would  indicate  that  Brecht,  as  written,  is  not  clear  and  an  explanation  is  warranted."  The 
bulk  of  the  resulting  opinion  then  sought  to  do  so,  stating  in  part,  " Brecht  rested  only  in  part  on  the  Fourth 
Amendment  and  it  would  appear  that  any  attempt  to  reverse  Brecht  would  necessarily  require  a  treatment 
of  additional  constitutional  considerations  upon  which  the  Brecht  decision  rests  and,  further,  a  considera¬ 
tion  of  the  legal  issues  raised  by  defendant  here."  Cobum  contended  his  rights  had  been  violated  under 
Article  II,  §  10  (right  of  privacy),  of  the  1972  Montana  Constitution,  which  had  not  been  in  place  at  the  time 
of  the  Brecht  decision. 

The  Court  gave  a  nod  toward  Cobum's  contention,  saying  that  "the  federal  constitution  contains  no  spe¬ 
cific  section  establishing  a  separate  and  independent  right  of  privacy  as  does  the  1972  Montana  Constitu¬ 
tion."  Beyond  that  statement,  the  Court  did  not  address  the  issue.  Rather,  it  turned  to  an  extensive  discus¬ 
sion  of  the  exclusionary  rule,  noting  that  it  "is  a  court  adopted  rule  ...  and  has  no  roots  in  the  constitution 
...  of  the  state  or  federal  government."  Nonetheless,  it  is  necessary  as  the  only  means  to  secure  constitu¬ 
tional  rights,  as  no  other  remedies  are  available. 

Finally,  the  Court  said  that,  on  legal  grounds.  Cobum's  case  differed  from  Brecht.  When  the  manager  con¬ 
ferred  with  police,  "abundant  probable  cause"  for  an  arrest  existed.  Furthermore,  the  conference  defeated 
the  idea  that  the  manager  was  ignorant  of  the  exclusionary  rule,  and  the  fact  that  he  turned  the  drug  over 
to  the  police  established  his  motive  to  prosecute.  It  also  brought  up  the  question  whether  the  manager  was 
acting  "in  association  or  cooperation  with  the  police."  Citing  a  California  case,  the  Court  said  the  fact  of 
the  police  "standing  idly  by"  with  knowledge  of  an  improper  search  would  suffice  to  warrant  suppression 
of  the  evidence. 

Justice  Castles  dissented:  "I  would  squarely  overrule  State  v.  Brecht."  First  off,  he  contended,  "the  plain 
and  simple  truth  is  that  a  seizure  by  a  private  individual  does  not  violate  the  federal  Constitution  so  long 
as  that  individual  cannot  be  deemed  an  agent  of  the  state  because  of  his  involvement  with  the  police." 
Based  on  the  record  of  the  manager's  conference  with  police,  Castles  said,  "I  would  decline  to  hold  that 
[the  manager]  was  an  instrumentality  of  the  policy  for  the  purposes  of  the  instant  search  and  seizure." 

With  regard  to  the  privacy  and  search-and-seizure  clauses  of  the  Montana  Constitution,  Castles  wrote, 
"Even  if  the  search  and  seizure  ...  was  a  violation  of  the  ...  provisions,  the  facts  of  this  case  do  not  warrant 
an  application  of  the  exclusionary  rule."  Finally,  he  said,  "Even  if  ...  [the  manager]  had  been  motivated  to 
secure  a  conviction  or  had  known  of  the  exclusionary  mle,  the  application  of  that  rule  in  the  case  of  a 
search  and  seizure  by  a  private  individual,  as  here,  would  not  be  appropriate." 


State  of  Montana  v.  Sawyer  (1977)  —  criminal  (174  Mont  512, 571  P2d  1131) 

Wade  Sawyer  was  apprehended  by  an  undersheriff  in  Townsend  on  charges  of  reckless  driving  and  im¬ 
proper  vehicle  registration.  He  was  accompanied  in  his  vehicle  to  the  sheriff's  office  to  be  ticketed.  When 
he  could  not  meet  bond,  he  was  booked  and  put  in  jail.  Officers  impounded  his  car  and  inventoried  its 
contents,  finding  amphetamines  in  a  bottle  under  the  driver's  seat.  He  was  charged  with  criminal  posses¬ 
sion  of  dangerous  drugs.  District  Court  suppressed  the  evidence,  saying  the  inventory  search  was  unrea¬ 
sonable  under  the  federal  Fourth  Amendment. 
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The  Supreme  Court  noted  that  the  officers  had  "no  probable  cause  or  even  suspicion  that  contraband 
might  be  found/'  and  no  search  warrant  was  sought.  The  inventory  search  was  "solely  ...  a  matter  of 
standard  police  procedure  ..."  Examining  the  constitutionality  of  such  a  search  was  "a  question  of  first 
impression  in  Montana." 

The  Court,  citing  Article  II,  Sections  10  (right  of  privacy)  and  11  (search  and  seizure),  said,  "We  need  not 
consider  the  Fourth  Amendment  issue  because  we  view  the  Montana  Constitution  to  afford  an  individual 
greater  protection  ..."  In  this  light,  "an  inventory  search  such  as  the  one  considered  here  is  a  significant 
invasion  of  personal  privacy."  That  would  not  rule  it  out,  the  Court  said,  but  it  "must  meet  the  'reason¬ 
ableness'  and  'compelling  state  interest'  standards  of  the  Montana  Constitution." 

Considering  the  State's  contention  that  the  inventory  was  taken  to  protect  officers  from  claims  for  lost 
property,  the  Court  said,  "Certainly  this  duty  would  be  satisfied  by  simply  securing  and  taking  an  inven¬ 
tory  of  any  valuable  items  in  plain  view  from  outside  the  vehicle,  rolling  up  the  windows,  locking  the 
doors,  and  returning  the  keys  to  the  owner."  The  Court  thus  adopted  the  standard  that  inventory  searches 
"must  be  limited  in  scope  to  articles  which  are  in  plain  from  outside  the  vehicle."  The  suppression  order 
was  affirmed. 


State  of  Montana  v.  Brackman  (1978)  —  criminal  (178  Mont  105r  582  P2d  1216) 

Dale  Brackman  was  charged  with  felony  intimidation  after  threatening  a  person  who  owed  him  money. 
The  conversation  had  been  recorded  by  police,  using  a  "wire"  on  the  debtor.  No  warrant  was  obtained  to 
use  the  wire.  District  Court  suppressed  the  recorded  conversations  as  violations  of  the  Fourth  Amend¬ 
ment  (U.S.  Constitution)  and  Article  II,  §  10  (Montana  Constitution,  right  of  privacy).  The  result  was  the 
Supreme  Court's  debut  interpretation  of  Article  II,  §  10.  The  Court  overruled  this  decision  in  State  v. 

Brown  (see  page  100). 

The  Supreme  Court  examined  federal  case  law  and  held  that  the  Fourth  Amendment  did  not  protect 
Brackman  from  the  warrantless  recording,  as  long  as  the  other  party  to  the  conversation  had  consented  (as 
the  debtor  had).  However,  Montana's  right  of  privacy  was  a  different  matter.  In  a  three  -  two  decision, 
the  Court  held  that  electronic  monitoring  without  the  knowledge  of  the  person  monitored  is  a  violation  of 
the  right  of  privacy.  The  question  then  became  whether  a  "compelling  state  interest"  had  existed  that  jus¬ 
tified  the  infringement.  The  Court  held  that,  without  a  warrant,  the  State  had  no  grounds  to  show  a  com¬ 
pelling  state  interest.  In  this  respect,  the  Court  upheld  suppression  of  the  recorded  conversation. 

Dissenters  Haswell  and  Harrison  stated,  "We  do  not  believe  that  defendant  had  a  reasonable  expectation 
of  privacy  during  his  conversation  ...  The  entire  conversation  took  place  in  [a]  parking  lot ...  Anyone 
who  was  walking  or  driving  by  could  have  overheard  defendant ..."  "Art.II,  Section  10  does  not  protect 
what  a  person  exposes  to  the  public."  (See  State  v.  Brown,  page  100.) 

State  ex  rel.  Zander  v.  District  Court  (1979)  —  criminal  (180  Mont  458, 591  P2d  656;  181  Mont  454, 

594  P2d  273) 

This  case  involved  James  Zander's  marijuana-growing  operation  and  the  unusual  circumstances  under 
which  it  was  discovered.  A  neighbor  had  reported  someone  trying  to  break  into  Zander's  trailer.  A  dep¬ 
uty  responded  and,  when  he  found  no  one  home  and  the  door  unlocked,  entered  to  look  for  a  possible 
burglar.  In  the  process,  he  and  a  backup  deputy  found  marijuana  growing  under  lights  in  two  closets. 
They  left,  obtained  a  warrant,  and  seized  the  contraband.  Zander  was  charged  with  cultivation  and  sale  of 
a  dangerous  drug. 

Zander  did  not  dispute  the  warrant,  but  contended  the  officers  lacked  probable  cause  to  enter  his  home  in 
the  first  place.  The  Court  held  that  the  entry  was  justified;  the  officers  had  reliable  information  a  felony 
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burglary  had  been  committed.  Their  subsequent  discovery  of  the  marijuana  was  lawful  under  the  "plain 
view"  doctrine.  Thus,  Zander's  search  and  seizure  challenge  failed. 

Zander  had  an  interesting  second  tack:  he  contended  that,  under  the  right  of  privacy,  "there  was  no  com¬ 
pelling  state  interest  justifying  the  invasion  of  a  private  home  to  criminalize  the  growing  of  a  marijuana 
plant  by  an  adult."  The  Court  refused  to  discuss  the  propriety  of  criminalizing  marijuana,  leaving  that  to 
the  legislature.  Nonetheless,  contended  Zander,  no  compelling  state  interest  could  justify  intruding  "into 
a  private  home  to  prevent  an  adult  occupant  from  growing  a  marijuana  plant ..." 

The  Court  disposed  of  the  argument:  "The  right  of  individual  privacy  must  yield  to  a  compelling  state  in¬ 
terest.  Such  [an]  interest  exists  where  the  state  enforces  its  criminal  laws  for  the  benefit  and  protection  of 
other  fundamental  rights  of  its  citizens.  The  compelling  state  interest  in  this  case  lies  in  the  protection  of  a 
citizen's  home  ...  from  unlawful  intrusion.  [Zander]'s  argument  that  the  compelling  state  interest  must  be 
found  in  statutes  prohibiting  the  cultivation  and  sale  of  marijuana  is  nonsense."  The  compelling  state  in¬ 
terest  here,  said  the  Court,  was  the  protection  of  Zander's  property  against  a  reported  burglar,  therefore 
the  invasion  was  justified. 

Justice  Shea  later  filed  a  lengthy  concurring  and  dissenting  opinion.  He  did  not  dispute  the  first  entry  of 
the  officers,  but  disagreed  there  was  any  compelling  state  interest  to  reenter  the  home  and  seize  the  mari¬ 
juana.  He  proposed  that  use  of  marijuana  is  essentially  harmless,  and  the  state  has  little  or  no  interest  in 
preventing  its  use.  "In  the  present  case,"  said  Shea,  "the  State  has  not  proved  and,  of  course,  the  evidence 
does  not  justify  the  conclusion  that  there  is  a  compelling  State  interest  to  invade  the  privacy  of  one's  home 
to  obtain  evidence  of  possession  and  use  of  marijuana  for  personal,  private  use." 


State  of  Montana  v.  Helfrich  (1979)  —  criminal  (183  Mont  484,  600  P2d  816) 

Another  marijuana  case,  this  situation  also  involved  the  actions  of  a  neighbor,  only  to  a  much  greater  de¬ 
gree.  Richard  Helfrich's  neighbor  in  Willow  Creek  called  the  Gallatin  County  Sheriff  to  report  Helfrich 
was  growing  marijuana  in  his  backyard.  A  deputy  investigated  but  did  not  see  any.  A  few  days  later,  the 
neighbor  went  into  the  garden  and  pinched  some  "leafy  material,"  which  she  turned  over  to  the  sheriff;  it 
tested  positive  as  marijuana.  Sheriff's  deputies  then  photographed  the  garden  from  a  public  alley.  On  the 
basis  of  the  evidence,  they  obtained  a  search  warrant  and  subsequently  arrested  Helfrich. 

District  Court  suppressed  all  the  evidence  and  the  State  appealed.  The  Supreme  Court  recognized  that  the 
search  warrant  stemmed  from  two  facts  establishing  probable  cause:  (1)  the  photographs  and  (2)  the  sam¬ 
ple  obtained  by  the  neighbor.  Of  the  photos,  the  Court  said,  "It  is  virtually  impossible  by  careful  scrutiny 
of  the  photographs  alone  to  either  locate,  or  identify  any  substance  which  would  give  credibility  to  the  ex¬ 
istence  of  marijuana."  This  left  only  the  sample,  about  which  the  Court  said,  "The  sample  obtained  by 
[Helfrich's]  curious  neighbor  was  obtained  by  means  of  illegal  trespass  ...  Asa  result,  the  sample  was 
tainted  as  being  the  fruit  of  an  illegal  invasion  of  [Helfrich's]  right  of  privacy." 

The  Court  acknowledged  a  U.S.  Supreme  Court  ruling  that  would  admit  the  evidence  "when  obtained  by 
a  non-governmental  agent  who  is  not  acting  in  concert  with  any  governmental  agency."  However,  under 
the  right  of  privacy  provision,  the  Court  said,  "We  find  the  Montana  Constitution  affords  an  individual 
great,  explicit  protection  in  this  Instance  than  is  offered  in  the  Fourth  Amendment  ..."  of  the  federal  Con¬ 
stitution.  After  examining  the  transcripts  of  the  Constitutional  Convention,  as  well  as  the  Brecht  case  (see 
page  4),  the  Court  proclaimed,  "We  again  affirm  ...  that  the  right  of  individual  privacy  explicitly  guaran¬ 
teed  by  the  State  Constitution  is  inviolate  and  the  search  and  seizure  provisions  of  Montana  law  apply  to 
private  individuals  as  well  as  law  enforcement  officers." 
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Justice  Harrison  dissented.  He  said  the  exclusionary  rule  came  about  "to  protect  the  individual  from  ille¬ 
gal  police  activity.  It  [does]  not  encompass  illegal  searches  by  private  individuals." 


State  of  Montana  v.  Fogarty  (1980)  —  criminal  (187  Mont  393,  610  P2d  140) 

This  case  arose  from  the  revocation  of  William  Fogarty's  probation  following  a  polygraph  examination 
and  a  warrantless  search  of  his  home.  Fogarty's  original  conditions  of  probation  provided  for  unlimited 
searches  and  polygraphs  by  any  law  enforcement  officer.  Fogarty  disputed  those  provisions.  The  Supreme 
Court  decided  "that  the  unlimited  polygraph  condition  is  overly  broad  and  thus  invalid  ...,  and  that  the 
unlimited  warrantless  search  warrant  is  an  unconstitutional  condition  of  probation." 

The  Court  founded  its  three  -  two  opinion  on  the  search  and  seizure  provisions  of  the  federal  and  state 
constitutions  and  the  state  right  of  privacy.  "We  recognize  that  probationary  status  can  and  should  carry 
with  it  a  reduced  expectation  of  privacy.  But  a  probationer  is  living  within  society,  not  confined  to  a  penal 
institution.  ...  A  search  of  a  probationer's  home  cannot  avoid  invading  the  privacy  of  those  with  whom  he 
may  be  living  ...  Probationary  status  does  not  convert  a  probationer's  family,  relatives  and  friends  into 
'second  class'  citizens."  Thus,  the  court  required  that  a  warrant  based  on  probable  cause  be  obtained  be¬ 
fore  any  search  of  a  probationer's  residence. 

"On  the  other  hand,"  the  Court  continued,  "the  privacy  of  third  persons  is  not  as  intimately  involved 
where  a  probationer's  vehicle  is  searched  or  where  the  probationer  is  personally  searched."  The  Court  al¬ 
lowed  warrantless  searches  in  these  situations,  limiting  them  to  a  probation  officer  or  police  officer  (at  the 
direction  of  the  probation  officer).  "The  probation  officer  must,  however,  have  some  articulable  reason  for 
conducting  either  search.  It  is  not  sufficient  that  he  make  a  decision  to  search  based  only  on  his  unfettered 
discretion." 

Justices  Haswell  and  Flarrison  dissented,  asserting  that  neither  the  warrantless  search  nor  polygraph  con¬ 
ditions  were  unconstitutional. 


State  of  Montana  v.  Hyem  (1981)  —  criminal  (193  Mont  51, 630  P2d  202) 

Another  search-and-seizure  case,  this  one  again  involved  the  activities  of  private  individuals  (see  Brecht, 
see  page  4,  and  Helfrich,  see  page  93).  Following  a  rash  of  ski  thefts  in  Red  Lodge,  two  victims  and  a  friend 
began  to  suspect  Dale  Hyem.  He  was  living  with  Cynthia  Effinger,  another  defendant,  in  a  rented  house 
in  Red  Lodge;  the  house  was  for  sale.  Through  a  realtor  they  knew,  one  of  the  victims  and  the  friend  ar¬ 
ranged  to  tour  the  house.  (The  pair  had  previously  bought  and  remodeled  old  houses.)  The  defendants 
were  not  at  home.  During  the  "tour"  they  discovered  the  stolen  skis  under  a  bed  and  pulled  them  out  to 
look  at  the  serial  numbers.  They  took  this  information  to  the  sheriff,  who  then  obtained  a  search  warrant. 
District  Court  suppressed  the  evidence  in  the  case. 

The  Supreme  Court  examined  the  case  closely  and  produced  a  four-to-three  decision.  First,  it  said,  the 
house  tour  was,  in  fact,  a  "search,"  and  a  warrantless  one  at  that.  And  no  warrant  could  have  been  issued, 
since  there  was  no  probable  cause  beyond  the  suspicions  of  the  individuals;  hence,  the  search  was  unrea¬ 
sonable.  "Since  the  warrantless  search  here  was  per  se  unreasonable,  it  was  unconstitutional  under  our 
federal  and  state  constitutions." 

"In  addition,"  the  Court  continued,  "the  warrantless  search  violated  the  defendants'  rights  of  privacy..." 
Although  such  infringement  is  allowable  under  a  compelling  state  interest,  the  Court  noted  that  the 
searchers  "were  acting  in  their  individual  capacities,  and  not  for  the  state,  [so]  state  action  was  not  in¬ 
volved,  and  the  searchers  could  never  be  in  a  position  of  showing  a  compelling  state  interest."  Citing 
Brecht  and  Helfrich,  the  Court  said,  "Our  constitutional  prohibition  against  unreasonable  invasion  of  pri¬ 
vacy  applies  to  all  persons,  whether  acting  for  the  state  or  privately." 

A  second  issue  in  the  case  involved  a  possible  waiver  by  the  defendants  of  their  right  of  privacy.  Since  the 
defendants  were  aware  the  rented  house  was  for  sale  and  being  shown,  the  State  contended,  they  couldn't 
have  a  reasonable  expectation  of  privacy.  However,  said  the  Court,  "[e]ven  though  the  bedroom  was  ac- 


94 


cessible  by  placing  the  skis  under  the  bed  ...,  defendants  sought  to  preserve  the  skis  as  private  and, 
thus,  be  afforded  constitutional  protection.  We  find  that  such  an  expectation  of  privacy  is  reasonable." 

Justice  Morrison  wrote  the  dissenting  opinion.  He  didn't  dispute  the  facts  of  the  case;  rather,  he  expressed 
disagreement  with  the  rationale  in  all  three  cases  —  Brecht,  Helfrich,  and  this  one.  "I  would  hold  that  the 
constitutional  provisions  [on  privacy  and  search  and  seizure]  ...  contemplate  state  action  only."  Examin¬ 
ing  other  cases,  Morrison  wrote,  "Montana  is  one  of  only  ten  states  to  have  an  express  provision  for  pri¬ 
vacy  in  the  state  constitution.  ...  [N]one  of  these  states  have  held  the  privacy  protections  to  be  applicable 
to  acts  of  private  persons."  Among  his  conclusions,  he  stated,  "By  interpreting  Montana's  constitutional 
right  of  privacy  as  a  prohibition  against  private,  as  well  as  state  action,  this  Court  has  set  itself  foursquare 
against  the  position  of  the  courts  in  all  other  states,  and  in  my  opinion,  against  the  intention  of  the  framers 
of  Montana's  constitution." 

State  of  Montana  v.  Carlson  (1982)  —  criminal  (198  Mont  113,  644  P2d  498) 

This  search  and  seizure  case  arose  from  a  minor  traffic  accident  involving  the  defendant.  Brad  Carlson.  At 
the  scene  of  the  accident,  for  which  Carlson  was  not  at  fault,  he  could  not  produce  a  driver's  license,  al¬ 
though  he  said  he  had  one.  That  night,  the  police  determined  Carlson's  license  was  revoked.  The  city 
made  out  two  notices  to  appear,  with  the  deadline  being  the  next  day;  they  were  never  mailed  to  Carlson. 
Five  days  later,  the  city  judge  issued  an  arrest  warrant  on  failure  to  appear. 

Two  officers  went  to  Carlson's  home  at  7:50  a.m.  He  appeared  at  the  door  "clad  only  in  his  underwear, 
and  half  asleep."  When  told  he  would  be  taken  to  the  police  station,  he  asked  to  get  dressed.  The  officers 
said  okay,  but  they  would  have  to  come  inside  if  he  were  to  do  so.  Carlson  consented.  Inside,  the  officers 
observed  a  small  amount  of  marijuana  and  some  drug  paraphernalia.  They  took  Carlson  in,  then  obtained 
a  search  warrant  and  searched  the  house,  finding  other  small  quantities  of  drugs  and  a  stolen  pistol.  As  a 
result,  Carlson  faced  four  felony  charges  in  addition  to  the  original  two  misdemeanors. 

District  Court  concluded  that  the  police  had  violated  Carlson's  federal  Fourth  Amendment  rights  and 
suppressed  the  evidence.  In  a  4  -  3  decision,  the  Supreme  Court  agreed  with  District  Court's  conclusion 
that  (1)  a  full  custodial  arrest  for  two  misdemeanors  was  unnecessary,  and  (2)  Carlson's  consent  to  the  offi¬ 
cers'  entry  into  his  home  was,  at  least  subtly,  coerced.  Although  the  District  Court  order  and  Supreme 
Court  opinion  relied  on  the  federal  Fourth  Amendment  and  related  precedent,  the  Supreme  Court  also 
made  note  of  Article  II,  §  10:  "A  compelling  state  interest  is  lacking  here  to  overcome  defendant's  reason¬ 
able  expectation  of  privacy  in  his  home." 

Chief  Justice  Haswell  wrote  for  the  minority:  "The  defendant  was  arrested  under  a  valid  warrant.  Entry 
into  his  house  was  justified  as  an  incident  of  that  arrest  to  prevent  escape  or  procuring  a  weapon.  The 
marijuana  and  drug  paraphernalia  were  observed  in  plain  view  ...  This  evidence  was  later  seized  under  a 
valid  search  warrant.  There  was  not  unreasonable  search  and  seizure  or  violation  of  defendant's  right  of 
privacy." 


State  of  Montana  v.  Sayers  (1982)  —  criminal  (199  Mont  228,  648  P2d  291) 

Kevin  Sayers  was  renting  an  apartment  in  Hamilton.  He  gave  notice  to  his  landlords  that  he  would  be 
moving  out.  At  that  time,  he  gave  oral  permission  for  them  to  show  the  apartment;  in  addition,  his  written 
rental  agreement  reserved  for  the  landlord  "the  right  to  enter  ...  at  all  reasonable  times  ...  to  show  the  unit 
to  other  prospective  tenants  ..."  Later,  Sayers  borrowed  the  landlords'  vacuum  cleaner  that  was  available 
for  tenants'  use.  Two  days  later,  the  landlords  were  looking  for  it.  Although  Sayers  wasn't  home,  the 
landlords  entered  the  apartment.  They  saw  the  vacuum  cleaner  in  the  middle  of  the  living  room;  they  also 
noticed  a  bright  light  shining  on  the  floor  of  a  closet.  Concerned  about  the  danger  of  fire,  they  peered 
through  the  partially  open  door,  seeing  marijuana  plants  in  the  closet.  They  called  a  police  officer,  who 
examined  the  plants  and  then  obtained  a  search  warrant.  District  Court  allowed  the  evidence  and  con¬ 
victed  Sayers;  he  appealed. 
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The  Supreme  Court  affirmed  District  Court  on  three  grounds.  First,  it  held  "that  the  landlords'  entry  was 
justified  by  the  lease  provision  ..."  Second,  it  held  "that  once  the  landlords  ...  entered  the  apartment,  they 
had  a  right  to  peer  in  the  closet ..."  "An  unexpected  light  coming  from  a  closet  would  attract  anyone's  at¬ 
tention,  particularly  that  of  a  landlord."  Third,  it  held  that  "the  application  for  a  search  warrant  was  le¬ 
gally  sufficient."  Not  only  were  the  landlords'  own  observations  sufficient,  "the  landlords  could,  under 
the  circumstances,  permit  the  police  officer  to  observe  the  items  in  the  closet,  and  therefore  ...  the  police  of¬ 
ficer's  observations  could  be  used  as  the  basis  to  issue  a  search  warrant." 


State  of  Montana  v.  van  Haele  (1982)  —  criminal  (199  Mont  522, 649  P2d  1311) 

The  basis  of  this  case  follows  from  Brecht  (page  4),  Helfrich  (page  93),  and  Hyem  (page  94).  Thomas  van 
Haele  rented  a  storage  unit  at  a  complex  in  Billings.  One  day,  as  he  was  using  his  unit,  one  of  the  manag¬ 
ers,  knowing  he  was  present,  noticed  the  door  was  closed.  Since  she  knew  the  unit  contained  no  lighting 
inside,  she  wondered  what  he  was  doing.  She  knocked  on  the  door  and  called  out,  but  received  no  re¬ 
sponse.  When  she  opened  the  door,  she  saw  van  Haele  sitting  inside,  pointing  a  gun  at  her.  The  next  day, 
on  advice  of  the  rental  company's  home  office,  the  managers  removed  the  hinge  pins  and  cut  the  lock  on 
van  Haele's  unit.  Inside,  they  found  a  suitcase  containing  several  bottles  of  pills.  They  notified  police, 
who  obtained  a  search  warrant  and  seized  the  suitcase.  Van  Haele  was  convicted  of  criminal  possession  of 
dangerous  drugs  with  intent  to  sell.  He  appealed,  saying  the  evidence  should  have  been  suppressed. 

The  State  urged  the  Supreme  Court  to  overrule  its  previous  holdings  in  the  cases  mentioned  above.  The 
Court  responded,  "We  decline  to  overrule  our  previous  citizen  search  cases  and  reaffirm  our  position 
taken  therein."  The  Court  cited  the  principle  of  judicial  integrity,  the  foundation  of  the  exclusionary  rule. 

It  further  said  that  van  Haele's  right  of  privacy  was  violated,  and  restated  its  opposition  to  admitting  evi¬ 
dence  improperly  obtained  by  private  individuals:  "To  admit  at  a  criminal  trial  evidence  illegally  obtained 
by  private  citizens  is  to  encourage  a  vigilante  movement  which  as  no  redeeming  social  value  in  our  society 
today." 

Justice  Morrison  concurred  in  the  decision,  but  dissented  along  the  lines  of  his  dissent  in  Hyem.  "Histori¬ 
cally  constitutions  have  been  documents  securing  to  private  citizens  certain  fundamental  rights  against 
government  intrusion.  Constitutions  should  not  regulate  the  conduct  among  the  various  private  interests 
in  our  society."  The  proper  forum  for  such  concerns,  he  wrote,  should  be  the  legislature:  "The  right  to  be 
free  from  undue  meddling  by  anyone  should  properly  be  the  subject  of  legislative  action.  . . .  The  constitu¬ 
tion  inhibits  government,  not  private  citizens."  However,  Morrison  did  modify  his  position  from  that  in 
Hyem.  "In  my  judgment,  only  the  State  can  violate  the  constitutional  right  of  privacy  of  an  individual. 
Nevertheless,  if  a  private  individual  violates  the  penal  statutes  . . .  and  thus  obtains  evidence  . . .,  the  exclu¬ 
sionary  rule  should  be  applied  the  deny  such  tainted  evidence  admission." 

Justice  Harrison  dissented  with  regard  to  including  the  actions  of  private  citizens  under  the  right  of  pri¬ 
vacy  protection.  He  noted,  "I  have  disagreed  with  the  views  of  the  majority  from  their  inception  ..."  Fur¬ 
ther,  he  proposed  a  modification  of  the  exclusionary  rule  to  the  so-called  "good  faith"  standard:  "I  would 
hold  that  evidence  should  not  be  suppressed  under  the  exclusionary  rule  where  it  is  discovered  by  officers 
or  private  persons  in  a  course  of  actions  that  are  taken  in  good  faith  and  in  the  reasonable,  though  mis¬ 
taken,  belief  that  they  are  authorized." 

State  of  Montana  v.  Wood  (1983)  —  criminal  (205  Mont  141,  666  P2d  753) 

Brian  Wood  was  arrested  at  home  and  taken  into  custody  on  a  felony  bad  check  warrant.  When  he  was 
searched  during  booking,  officers  found  a  gram  of  hashish,  and  a  felony  dangerous  drug  charge  was 
added  to  his  troubles.  Wood  moved  for  suppression  of  the  evidence  of  hashish  on  the  basis  that  the  custo¬ 
dial  arrest  was  an  invasion  of  privacy.  He  relied  on  Carlson  (see  page  95),  that  the  arrest  was  overly  intru¬ 
sive  when  other,  less  intrusive  means  were  available  to  law  enforcement.  District  Court  granted  his  mo¬ 
tion,  and  the  state  appealed. 
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The  Supreme  Court  distinguished  Carlson  from  Wood's  case:  the  former  was  a  misdemeanor  traffic  of¬ 
fense,  the  latter  a  felony  charge.  The  Court  said,  "[T]he  apprehension  of  felony  suspects  is  a  compelling 
state  interest  that  justifies  a  full  custodial  arrest ..."  Under  that  interpretation,  the  violation  of  Wood's  pri¬ 
vacy  was  justified,  and  the  Court  vacated  District  Court's  suppression  order. 


State  of  Montana  v.  Purdie  (1984)  —  criminal  (209  Mont  352,  680  P2d  576) 

When  law  enforcement  conducts  a  field  sobriety  test  with  a  suspected  drunk  driver,  that  action  is  not  a 
"search."  That  was  the  holding  of  the  Supreme  Court  here;  the  Court  reversed  that  holding  in  Hulse  v. 
State  (see  page  114). 

The  Supreme  Court  addressed  this  appeal  from  John  Purdie's  DUI  conviction.  After  his  arrest,  Purdie  had 
moved  to  suppress  certain  evidence.  He  argued  that  the  field  sobriety  test  attendant  to  his  arrest  was  a 
search.  The  Court  disagreed:  "The  officer  merely  observed  appellant's  behavior  which  hardly  amounts  to 
an  intrusion  into  his  reasonable  expectation  of  privacy." 


State  of  Montana  v.  Solis  (1984)  —  criminal  (214  Mont  310,  693  P2d  518) 

In  this  case,  the  Court  refused  to  allow  into  evidence  videotapes  of  the  defendant  that  were  made  without 
his  knowledge  and  without  a  search  warrant.  George  Solis  was  arrested  for  allegedly  "fencing"  stolen 
property  through  a  pawn  shop  set  up  in  Great  Falls  as  a  "sting"  operation;  it  was  staffed  by  an  undercover 
agent  and  equipped  with  videotaping  machines.  When  the  undercover  agent  would  not  return  to  Mon¬ 
tana  to  testify,  the  prosecution  tried  to  proceed  on  the  basis  of  the  videotapes  and  the  testimony  of  the  offi¬ 
cers  who  ran  them.  District  Court  suppressed  the  evidence,  and  the  State  appealed. 

The  Supreme  Court  based  its  decision  on  Article  II,  §  10  (right  of  privacy).  Using  its  two-part  test,  it  found 
that  Solis  "did  exhibit  an  actual  expectation  of  privacy":  the  taped  conversations  took  place  in  a  small 
room  with  only  a  friend  and  the  "pawnbroker"  (undercover  agent)  present.  "Further,  defendant's  expec¬ 
tation  of  privacy  was  reasonable.  There  were  no  visible,  separate  areas  from  which  other  individuals  may 
have  overheard  the  conversations." 

Nonetheless,  continued  the  Court,  the  State  may  invade  privacy  with  a  showing  of  a  compelling  state  in¬ 
terest,  and  the  apprehension  of  suspects  constitutes  such  an  interest.  "However,  even  when  the  State  has 
such  a  compelling  interest,  the  invasion  of  an  individual's  privacy  may  usually  occur  only  with  certain 
procedural  safeguards.  In  this  instance,  those  safeguards  are  the  ones  attached  to  our  right  to  be  free  from 
unreasonable  searches  and  seizures.  The  State  was  required  to  show  probable  cause  to  support  the  issu¬ 
ance  of  a  warrant." 

Justice  Harrison  dissented.  "In  these  days  where  banks  ...  hotels  and  motels  ...  and  many  businesses  ... 
try  to  protect  their  business  from  persons  such  as  we  are  here  involved  with,  video  tapes  run  without  any¬ 
one's  privacy  being  invaded.  I  find  it  incredible  under  these  circumstances  that  the  effect  of  a  carefully 
laid  'sting'  operation  to  catch  just  such  people  is  ruled  inadmissible."  He  described  what  might  form  a 
good  standard  for  the  admissibility  of  videotapes  and  concluded,  "Viewing  the  entire  operation  presented 
by  this  case,  I  find  the  evidence  of  guilt  so  overwhelming  that  not  to  allow  this  evidence  to  go  before  a  jury 
is  tantamount  to  declaring  the  issue  of  guilt  to  be  irrelevant." 


State  of  Montana  v.  Sierra  (1985)  —  criminal  (214  Mont  472,  692  P2d  1273) 

Roberto  Sierra,  a  Cuban  who  spoke  no  English,  and  a  Mexican  companion  were  apprehended  on  the 
streets  of  Livingston  on  suspicion  of  being  illegal  aliens.  Although  Sierra  produced  documents  justifying 
his  presence  in  the  U.S.,  he  was  taken  into  custody.  During  a  personal  search  at  the  station,  officers  found 
a  small  amount  of  marijuana  in  his  pockets.  They  then  ordered  him  to  open  his  suitcase,  where  they  found 


97 


about  seven  pounds  of  marijuana.  District  Court  allowed  as  evidence  the  marijuana  found  in  Sierra's 
pocket,  a  misdemeanor  amount,  but  suppressed  the  contents  of  the  suitcase,  a  felony  amount.  The  State 
appealed. 

In  a  four-to-three  decision,  the  Supreme  Court  held  "that  less  intrusive  means  must  be  used  under  these 
circumstances,  that  they  were  not  used  here,  and  that  in  opening  defendant's  suitcase  without  a  search 
warrant,  the  police  violated  his  privacy  rights."  The  holding  for  "less  intrusive  means"  followed  the  ra¬ 
tionale  on  inventory  searches  expressed  in  Sawyer  (see  page  91).  The  Court  noted  that  the  officers  made  no 
attempt  to  secure  an  interpreter  and  advise  Sierra  of  his  rights.  Conceding  that  the  officers  found  the  small 
amount  of  marijuana  on  Sierra's  person,  the  Court  said,  "Perhaps  this  would  constitute  probable  cause  to 
obtain  a  search  warrant  for  the  contents  of  [the]  suitcase,  perhaps  not,  but  the  fact  is  that  the  police  did  not 
even  make  an  effort  to  obtain  a  search  warrant." 

Justice  Weber  wrote  for  the  dissenting  minority,  basing  his  argument  on  the  federal  Constitution:  "The 
United  States  Supreme  Court  has  held  that  an  inventory  search  after  a  valid  arrest  is  a  reasonable  search 
which  does  not  require  a  warrant." 


State  of  Montana  v.  Long  (1985)  —  criminal  (216  Mont  65,  700  P2d  153) 

This  case  produced  a  striking  reversal  from  precedent  set  in  Brecht  (page  4),  Helfrich  (page  93),  Hyem  (page 
94),  and  van  Haele  (page  96).  First,  the  facts:  Charles  and  Vicki  Long  were  tenants  of  a  house  in  Huntley. 
The  owner  lived  next  door.  The  rental  agreement  was  oral;  it  provided  that  the  landlord  would  pay  elec¬ 
tricity  bills.  When  the  bills  suddenly  went  up,  the  landlord  was  concerned.  He  consistently  noticed  a  light 
burning  in  the  attic.  On  evening,  in  the  absence  of  the  tenants,  he  entered  the  house  and  went  to  the  attic, 
where  he  discovered  a  grow  light  shining  on  657  marijuana  plants.  He  contacted  the  sheriff,  who  obtained 
a  warrant,  seized  the  plants,  and  arrested  the  Longs.  District  Court  suppressed  the  evidence,  and  the  State 
appealed. 

Justice  Morrison,  the  strident  dissenter  in  the  Hyem  and  van  Haele  pinions,  wrote  the  five  -  two  majority 
opinion.  He  noted,  "This  case  presents  four-square  the  issue  previously  addressed  on  several  occasions, 
the  application  of  the  privacy  clause  and  the  exclusionary  rule  to  private  action."  After  discussing  the 
previous  cases,  he  wrote,  "This  Court  now  adopts  the  rationale  of  the  dissenters  . . .  and  overrules  all  pre¬ 
vious  decisions  of  this  Court  inconsistent  herewith." 

As  noted  in  previous  dissents,  the  Court  said,  "No  other  state  has  followed  Montana's  lead  in  interpreting 
the  privacy  protections  of  a  state  constitution  to  be  applicable  to  acts  of  private  persons."  Looking  at  Mon¬ 
tana's  privacy  clause,  in  particular  the  phrase,  "without  the  showing  of  a  compelling  state  interest,"  the 
Court  said,  "The  language  of  the  section  itself  indicates  that  the  framers  contemplated  state  action  by  al¬ 
lowing  an  invasion  where  there  was  a  compelling  state  interest."  "Historically,"  continued  the  Court, 
"constitutions  have  been  means  for  people  to  address  their  government.  In  rare  instances,  the  constitu¬ 
tional  language  itself  has  specifically  addressed  private  action  [such  as  Article  II,  §  4  on  civil  rights].  Nota¬ 
bly,  the  privacy  section  does  not  address  private  individuals  as  does  the  civil  rights  provision  ..." 

With  regard  to  the  Longs'  case,  "Since  we  have  held  that  the  constitutional  rights  of  the  defendants  have 
not  been  violated,  the  reason  for  applying  the  exclusionary  rule  fades."  Noting  the  Morrison  dissent  in  van 
Haele,  the  Court  allowed  that  "the  exclusionary  rule  ...  would  prevent  the  State  from  relying  upon  the  ille¬ 
gal  conduct  of  a  private  citizen."  Here,  "the  evidence  was  seized  by  a  landlord  who  was  determined  by 
the  District  Court  to  be  a  trespasser.  Under  such  circumstances,  judicial  integrity  does  not  require  exclu¬ 
sion  of  the  evidence.  We  reserve  for  another  day  the  determination  of  whether  to  apply  the  exclusionary 
rule  to  evidence  gathered  as  the  result  of  felonious  conduct."  (See  State  v.  Christensen,  page  102.) 

Justice  Sheehy  dissented.  "Today's  opinion  has  derailed  the  one  vehicle  that  gave  strength  and  vitality  to 
the  unique  right  of  privacy  enshrined  in  our  State  Constitution."  In  Sheehy's  opinion,  the  majority  ruling 
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was  not  necessary:  "In  their  zeal,  the  new  majority  rolled  out  a  cannon  to  shoot  a  fly."  He  criticized  the 
decision  for  three  misconceptions. 

First,  the  majority  stated  that  previous  decisions  had  held  the  exclusionary  rule  "rooted"  in  the  constitu¬ 
tion.  Not  so,  said  Sheehy:  "It  is  a  given  that  there  is  no  textual  support  in  our  State  Constitution  for  the  ex¬ 
clusionary  rule."  It  is  required,  not  mandated,  as  the  only  practical  answer  to  illegally  gathered  evidence. 
Sheehy  stated  that  "any  lawyer  worth  his  salt  must  admit  the  exclusionary  rule  is  the  only  effective  rem¬ 
edy  that  will  protect  against  unconstitutional  intrusions  on  privacy  by  busybodies  or  snitches." 

"A  second  misconception  of  the  majority,"  said  Sheehy,  "is  that  the  state  constitutional  right  of  individual 
privacy  was  intended  by  the  framers  to  be  a  wall  against  state  action  only."  In  examining  the  previous  de¬ 
cisions,  as  well  as  Constitutional  Convention  transcripts,  Sheehy  found  support  for  his  contention  that  the 
framers  intended  the  clause  to  cover  private  as  well  as  state  action,  despite  the  "compelling  state  interest" 
phrase:  "Private  persons  do  not  act  for  the  State.  Intruders  into  privacy  may  be  nothing  more  than  nosy 
neighbors,  busybodies,  or  snitches.  The  framers  extended  the  right  of  privacy  especially  against  these." 
With  this  decision,  "Gone  is  that  beautiful  conception.  ...  This  Court  has  stamped  'approved'  on  the  nettle- 
some  intruders  ...  It  has  said  welcome  to  the  'Big  Spy  Country.'" 

A  third  misconception,  wrote  Sheehy,  "is  embedded  in  [the  majority's]  irresolution  about  the  nature  and 
extent  of  our  state  Privacy  Clause  ..."  The  majority  said,  according  to  Sheehy,  "that  the  Privacy  Clause 
applies  to  private  action  if  the  private  actors  are  criminals."  Yet  here,  wrote  Sheehy,  "[t]he  landlord  stands 
before  us  as  a  trespasser.  ...  The  majority  offer  no  explanation  why  we  must  wait  for  another  day  for  the 
determination  of  the  effect  of  criminal  activity  on  the  Privacy  Clause.  This  case  presents  criminal  activity 
to  the  Court." 

Justice  Morrison  took  "the  rather  unusual  step  of  replying  to  the  dissent  of  Justice  Sheehy  in  this  case." 
"The  dissent  is  an  eloquent,  if  legally  unsound,  defense  of  privacy." 

The  brunt  of  Morrison's  reply  stated,  "The  majority  opinion  does  not  imply  ...  that  there  is  a  criminal  ex¬ 
ception  to  the  privacy  clause  ...  The  dissent  continues  to  confuse  the  privacy  clause  with  the  exclusionary 
rule.  Criminal  conduct,  unless  done  with  state  complicity,  does  not  violate  privacy.  However,  the  fruits  of 
felonious  conduct  may  be  excluded  as  evidence,  not  because  there  is  a  constitutional  violation,  but  because 
the  trial  court  feels  its  exclusion  necessary  to  preserve  the  integrity  of  the  judicial  system." 

Further,  said  Morrison,  "[t]he  dissent's  real  plea  emanates  from  a  public  policy  concern.  The  public  policy 
issue  of  whether  the  privacy  clause  should  cover  private  action  has  not  been  treated  in  the  majority  opin¬ 
ion."  Nevertheless,  he  expressed  his  own  opinion:  "There  is,  however,  a  real  danger  in  extending  privacy 
rights  to  the  interaction  of  individuals."  Along  the  lines  of  his  dissent  in  van  Haele,  Morrison  reiterated, 
"The  rights  and  responsibilities  that  we  as  people  have,  one  to  the  other,  should  be  competed  for  in  the 
legislative  forum." 


City  of  Helena  v.  Lamping  (1986)  —  criminal  (221  Mont  370,  719  P2d  1245) 

This  appeal  stemmed  from  a  search  conducted  subsequent  to  an  arrest.  Leonard  Lamping  was  arrested  for 
an  open  container  violation.  He  was  taken  to  the  county  jail  and,  by  standard  procedure,  all  his  personal 
property  was  taken  from  him  to  be  inventoried.  In  his  shirt  pocket,  he  had  a  crumpled,  open  cigarette 
pack.  The  jailer  looked  in  the  pack  and  found  a  marijuana  cigarette.  The  City  convicted  him  of  misde¬ 
meanor  possession  of  dangerous  drugs.  He  appealed  to  District  Court  and  moved  to  suppress  the  evi¬ 
dence;  the  motion  was  denied,  and  District  Court  convicted  him  in  a  bench  trial. 

Lamping  appealed  the  conviction,  contending  the  search  of  the  cigarette  pack  violated  his  rights  under  Ar¬ 
ticle  II,  Sections  10  (right  of  privacy)  and  11  (search  and  seizure).  He  based  his  argument  on  Sierra  (page 
97).  However,  the  court  noted,  that  case  involved  a  closed  suitcase,  while  this  case  involved  "an  open. 
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somewhat  crumpled  cigarette  package  which  was  in  the  defendant's  shirt  pocket."  The  Court  concluded 
that  "Lamping  was  not  subjected  to  an  illegal  search,  nor  was  his  right  to  privacy  violated  when  the  jailer 
looked  inside  the  open  pack  of  cigarettes  to  make  sure  it  was  empty." 


State  of  Montana  v.  Holzapfel  (1988)  —  criminal  (213  Mont  105,  748  P2d  953) 

This  unusual  search-and-seizure  case  involved  the  sale  of  cocaine,  and  undercover  officer,  a  middleman 
turned  state's  evidence,  and  "invisible  fluorescent  detection  powder."  In  one  of  the  arranged  buys,  Bill¬ 
ings  police  dusted  their  money  with  the  powder,  which  shows  up  only  under  ultraviolet  light.  They  gave 
it  to  the  middleman,  who  then  allegedly  bought  cocaine  from  the  defendant,  David  Holzapfel. 

When  Holzapfel  was  booked,  a  special  agent  retrieved  Holzapfel's  wallet  from  the  jailer  and  examined  it 
under  an  ultraviolet  light.  He  found  traces  of  the  powder.  He  then  shone  the  light  on  Holzapfel's  hands 
and  found  traces  of  the  powder  on  one  finger.  No  warrant  had  been  issued  for  either  of  these  examina¬ 
tions.  At  trial,  Holzapfel  moved  to  suppress  the  evidence  from  the  "searches";  District  Court  denied  the 
motion,  and  he  was  convicted.  He  appealed. 

The  Supreme  Court  cited  federal  precedent  that  "the  search  of  the  wallet ...  was  valid  under  the  Fourth 
Amendment."  Neither  did  the  search  did  violate  Holzapfel's  privacy  rights  under  Article  II,  §  10.  The 
Court  first  cited  Lamping  (page  99)  and  adopted  a  federal  court's  conclusion  that  "a  wallet  is  a  possession 
immediately  associated  with  the  person  which  may  be  searched  pursuant  to  a  search  of  the  person  follow¬ 
ing  a  valid  arrest."  Thus,  the  evidence  of  detection  powder  on  the  wallet  was  admissible. 

With  regard  to  the  ultraviolet  examination  of  Holzapfel's  hands,  the  Court  acknowledged  that  the  practice, 
without  a  warrant,  was  legally  controversial.  The  Court  termed  the  problem  a  "question  of  whether  ex¬ 
posing  an  arrestee's  hand  to  an  ultraviolet  light  constitutes  a  search  under  the  plain  view  doctrine.  If  the 
exposure  does  not  constitute  a  search,  Holzapfel  does  not  have  a  legitimate  expectation  of  privacy  in  what 
may  be  revealed  by  shining  such  a  light  on  his  hands." 

The  Court  cited  a  Pennsylvania  decision  that  "defendants  had  no  reasonable  expectation  of  privacy  as  to 
the  presence  of  foreign  matter  on  their  hands  ..."  What  is  found  "may  be  compared  to  a  physical  charac¬ 
teristic,  such  as  a  fingerprint  or  one's  voice,  which  'is  constantly  exposed  to  the  public.'"  The  Court  agreed 
with  this  reasoning  and  held  "that  under  the  facts  of  this  case,  the  shining  of  the  ultraviolet  lights  does  not 
constitute  a  search  so  as  to  implicate  privacy  rights  under  the  ...  Montana  Constitution." 

Justices  Hunt  and  Sheehy  dissented  in  this  three  -  two  decision.  First,  Hunt  recalled  Sawyer,  which  had 
held  that  "an  inventory  search  is  a  substantial  infringement  on  individual  privacy  and  therefore  it  is  sub¬ 
ject  to  the  right  of  privacy  provision,  as  well  as  the  search  and  seizure  provision  of  the  Montana  Constitu¬ 
tion."  Hunt  conceded  that  checking  the  contents  of  the  wallet  during  inventory  was  permissible  and  that 
the  wallet  could  be  admitted  as  evidence.  However,  he  noted  the  special  circumstances  under  which  the 
special  agent  retrieved  and  examined  the  wallet.  "It  is  intellectually  dishonest  to  call  such  a  procedure  a 
lawful  'search  incident  to  arrest.'"  Hunt  continued,  "[T]he  record  is  void  of  any  reason  why  a  search  war¬ 
rant  could  not  be  obtained  ..."  Since  "[searching  with  an  ultraviolet  light  is  not  a  usual,  standardized 
procedure,"  the  minority  would  have  suppressed  the  evidence. 


State  of  Montana  v.  Brown  (1988)  —  criminal  (232  Mont  1,  755  P2d  1364) 

With  this  decision,  the  Montana  Supreme  Court  overruled  State  v.  Brackman  (page  92),  in  which  they  had 
held  that  the  warrantless  recording  of  a  face-to-face  conversation  without  the  defendant's  knowledge  vio¬ 
lated  the  right  of  privacy.  In  2008,  the  Court  overturned  this  decision.  (See  State  v.  Goetz,  page  134  .) 

This  case  involved  the  sale  of  "a  large  amount  of  marijuana."  An  informant  had  contacted  the  Bozeman 
police,  and  its  officers  worked  with  the  informant  to  set  up  the  sale  to  an  undercover  officer.  As  the  prin- 
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cipal  seller  had  to  begin  serving  a  sentence  in  the  county  jail  as  arrangements  were  taking  place,  he  dele¬ 
gated  the  transaction  to  his  girlfriend,  Katherine  Brown.  As  the  sale  was  set  up,  the  undercover  officer 
monitored  and  recorded  three  telephone  and  two  face-to-face  conversations  with  Brown;  no  search  war¬ 
rant  was  obtained  to  record  the  conversations.  Brown  was  subsequently  convicted. 

On  appeal,  the  Supreme  Court  considered  both  types  of  recorded  conversations.  With  regard  to  the  tele¬ 
phone  conversations,  the  Court  reaffirmed  previous  decisions  (none  referenced  in  this  summary)  which 
had  held  that  "if  one  party  to  a  telephone  conversation  freely  consents,  the  conversation  can  be  electroni¬ 
cally  monitored  and  recorded  without  a  warrant,  and  the  evidence  is  admissible  ..." 

With  regard  to  the  other  conversations,  the  Court  stated,  "We  now  hold  that  warrantless  consensual  elec¬ 
tronic  monitoring  of  face-to-face  conversations  by  the  use  of  a  body  wire  ...  does  not  violate  the  right  to  be 
free  of  unreasonable  searches  and  seizures  nor  the  privacy  section  of  the  Montana  Constitution.  The  con¬ 
sent  must  be  clearly  obtained  from  at  least  one  party  to  the  conversation  and  must  be  freely  made  and 
without  compulsion.  Evidence  obtained  by  such  monitoring  is  admissible  ...  As  in  the  case  of  telephone 
recordings,  the  consenting  party  may  be  an  informant  or  a  police  officer.  To  this  extent,  the  Brackman  case 
is  specifically  overruled." 

The  reasoning  behind  the  decision  focused  on  the  determination  that  "[tjhere  must  be  some  violation  of  a 
reasonable  expectation  of  privacy  before  the  provision  applies.  ...  We  conclude  that  a  defendant  has  no 
reasonably  justifiable  expectation  that  statements  made  to  another  will  be  kept  private  by  that  person." 
Further,  the  Court  considered  what  "object"  was  seized  and  who  "possessed"  it:  "The  'object'  to  be  seized 
in  this  case  is  the  conversation  between  the  defendant  and  the  undercover  officer.  It  is  logically  difficult  to 
strictly  characterize  the  defendant's  possessory  interest  in  her  conversation  with  the  officer.  We  conclude 
that  both  participants  had  an  equal  interest  in  the  conversation  and  that  either  could  consent  to  the  moni¬ 
toring." 

Justice  Hunt  dissented:  "I  believe  if  the  average  citizen  was  asked  whether  the  Montana  Constitution  gave 
him  the  right  to  expect  his  conversations  with  other  people  to  be  kept  private,  the  answer  would  be  a  re¬ 
sounding  'yes!'"  Hunt  would  find  that  a  reasonable  expectation  of  privacy  existed.  In  addition.  Hunt 
wrote,  "I  agree  with  the  majority's  statement  that  it  is  logically  difficult  to  characterize  a  conversation  as 
something  in  which  the  defendant  has  a  possessory  interest.  However,  I  disagree  ...  that  the  officer  and 
the  defendant  had  'equal'  interests  in  the  conversation."  The  officer's  interest,  said  Hunt,  was  to  gather  in¬ 
criminating  evidence,  using  the  whole  law  enforcement  "arsenal."  "The  provisions  of  the  state  constitu¬ 
tion  were  designed  to  protect  citizens  from  abuse  and  misuse  of  this  arsenal.  To  state  that  the  defendant 
has  an  equal  interest  is  to  state  that  she  has  no  interest  and  consequently  no  protection  from  governmental 
intrusion." 

Hunt  continued,  "Although  the  majority  seems  to  have  harmonized  Montana  law  in  this  area  with  the  fed¬ 
eral  trend,  it  does  a  disservice  to  the  citizens  of  this  state  by  ignoring  the  greater  right ...  recognized  by 
Art.  II,  sec.  10  ..."  And  this,  said  Hunt,  "is  not  a  case  in  which  there  was  no  time  to  obtain  a  warrant.  Even 
if  getting  a  warrant  in  these  types  of  cases  becomes  a  perfunctory  exercise,  it  should  be  done  so  as  to  at 
least  acknowledge  the  rights  of  the  individual  ..."  Hunt  concluded,  "The  decision  made  today  is  indeed  a 
sad  one  for  the  citizens  of  the  state  of  Montana.  The  majority  may  have  unwittingly  opened  the  doors  for 
the  erosion  of  any  protection  the  privacy  clause  gives  individuals  of  this  state." 

Collins  v.  State,  Department  of  Justice,  and  Lindell  (1988)  —  civil,  criminal  (232  Mont  73,  755  P2d  1373) 
This  appeal  was  the  outcome  of  a  civil  lawsuit  filed  by  Donald  Collins  against  Clyde  Lindell,  a  High-way 
Patrol  officer.  Collins  had  sued  Lindell  for  assault  and  battery,  as  well  as  violation  of  his  constitutional 
rights.  The  State  and  Department  intervened  on  Lindell's  behalf. 

The  dispute  began  when  Lindell,  on  duty,  stopped  Collins  on  the  highway  near  Pablo.  Collins  had  been 
driving  erratically,  and  he  failed  a  field  sobriety  test.  Lindell  took  him  in  to  the  sheriff's  office  in  Poison. 
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Collins  refused  a  breath  test.  Lindell  learned  he  was  on  probation  for  a  previous  DUI.  After  consulting 
with  the  County  Attorney  and  Justice  of  the  Peace,  Lindell  took  Collins  to  the  hospital  for  a  blood  test,  au¬ 
thorized  by  a  search  warrant  from  the  JP.  This  lawsuit  arose,  and  District  Court  granted  summary  judg¬ 
ment  to  Collins. 

Collins  contended  that  the  blood  test  violated  his  right  to  privacy.  He  cited  a  U.S.  Supreme  Court  case,  in 
which  that  Court  recognized  "that  the  taking  of  blood  samples  by  law  enforcement  officials  without  con¬ 
sent  would,  in  limited  circumstances,  be  prohibited  by  the  personal  privacy  guarantees  of  the  Fourth 
Amendment  ..."  The  Montana  Supreme  Court  concluded  that  case  "does  not  support  Collins  privacy  ar¬ 
gument  because  the  blood  sample  in  this  case  was  justified  in  the  circumstances  and  was  taken  in  the 
proper  manner." 

Although  neither  party  significantly  argued  the  privacy  issue  on  appeal,  the  Court  addressed  it  for  its 
"public  policy  impact."  The  compelling  state  interest  here,  said  the  Court,  "is  Montana's  enforcement  of 
its  criminal  laws,  other  than  DUI  in  this  case  ..."  Collins  was  in  violation  of  probation.  Had  this  been 
solely  a  DUI  case,  the  Court  said,  "the  blood  test ...  would  not  have  been  authorized  without  Collins'  con¬ 
sent...  In  this  instance  of  a  non-DUI  offense,  an  involuntary  blood  test  supported  by  a  search  warrant  is¬ 
sued  with  sufficient  probable  cause  ...  is  not  a  violation  of  a  person's  right  to  privacy  under  the  Montana 
Constitution.  However,  law  enforcement  officials  should  be  cautioned  that,  given  the  proper  circum¬ 
stances,  we  will  not  hesitate  to  hold  that  a  blood  test  taken  without  probable  cause  or  exigent  circum¬ 
stances  is  unreasonable  and  an  invasion  of  a  person's  right  to  individual  privacy." 


State  of  Montana  v.  Thiel  (1989)  —  criminal,  courts,  records  (236  Mont  63,  768  P2d  343) 

Gordon  Thiel  appealed  his  sexual  offense  conviction.  One  issue  concerned  the  fact  that  the  trial  court  had 
not  allowed  him  to  see  the  file  of  the  social  worker  assigned  to  the  children  he  had  molested.  Thiel  con¬ 
tended  that  the  refusal  of  access  denied  violated  his  right  to  confront  his  accusers. 

The  file  was  protected  by  a  specific  statute  (§  41-3-205,  MCA).  The  law  mandates  confidentiality  of  child 
abuse  and  neglect  records.  It  also  allows  in  camera  inspection  by  a  judge  and  grants  the  judge  discretion  to 
disclose  the  contents,  if  necessary  for  "fair  resolution  of  an  issue  ...."  In  Thiel's  case,  the  trial  judge  had 
twice  inspected  the  file  in  camera,  but  refused  to  allow  Thiel  to  see  it. 

The  Supreme  Court  noted  that  it  had  not  yet  addressed  the  constitutionality  of  the  law,  but  that  the  U.S. 
Supreme  Court  had  upheld  a  similar  Pennsylvania  statute  (Pennsylvania  v.  Ritchie  (1987),  480  U.S.  39, 107 
S.Ct.  989).  In  line  with  that  ruling,  the  Montana  Court  held  "that  Montana's  child  abuse  confidentiality 
statute  as  it  applies  to  file  review  does  not  violate  a  defendant's  right  to  confront  his  accusers." 


State  of  Montana  v.  Sorenson  (1990)  —  criminal  (243  Mont  321,  792  P2d363) 

Robert  Sorenson  was  convicted  in  1988  for  growing  marijuana  on  U.S.  Forest  Service  land  near  Troy.  In 
his  trial,  Sorenson  had  sought  to  suppress  evidence;  he  claimed  that  law  officers'  surveillance  of  his  prop¬ 
erty  violated  his  right  of  privacy.  Under  Supreme  Court  precedent,  the  "open  fields"  doctrine  provides 
that  the  right  of  privacy  in  one's  home  does  not  extend  to  open  fields  within  the  view  of  the  public  ( State  v. 
Charvat  (1978),  175  Mont.  267,  573  P.2d  660). 

Sorenson  argued  that  his  property  was  heavily  wooded,  so  the  open  fields  doctrine  didn't  apply.  The 
Court  held  that  "Sorenson  did  not  have  a  legitimate  expectation  of  privacy  which  would  prevent  law  en¬ 
forcement  officers  from  observing  the  buildings  on  his  unfenced  twenty  acres  of  land." 


State  of  Montana  v.  Christensen  (1990)  —  criminal  (244  Mont  812,  797  P2d  893) 

This  decision  answered  the  question  implicitly  posed  in  State  v.  Long  (page  98):  Is  evidence  obtained 
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through  the  felonious  conduct  of  a  private  individual  admissible?  In  a  five  -  two  decision,  the  Court  ruled 
it  is. 

The  Kalispell  police  had  arrested  three  men  for  possession  and  sale  of  marijuana.  Under  questioning,  the 
suspects  said  they  had  stolen  the  pot  from  the  Kalispell  home  of  the  defendant  here,  William  Christensen. 
They  also  said  Christensen  was  growing  marijuana  at  his  East  Glacier  home.  Relying  on  that  information, 
officials  obtained  search  warrants  for  both  houses  and,  based  on  the  resulting  searches,  arrested  Christen¬ 
sen.  He  moved  to  suppress  the  evidence  because  it  resulted  from  the  felonious  conduct  of  private  indi¬ 
viduals.  District  Court  granted  the  motion,  and  the  State  appealed. 

In  accordance  with  the  Long  decision,  the  State  and  Christensen  agreed  that  no  violation  of  his  right  of  pri¬ 
vacy  occurred,  since  the  burglary  took  place  "without  the  encouragement,  knowledge,  or  consent  of  the 
police."  The  principal  issue,  then,  was  "whether  private  felonious  conduct  is  subject  to  the  exclusionary 
rule  even  though  that  conduct  [did]  not  entail  a  constitutional  violation."  The  Court  acknowledged  that, 
in  Long,  "we  expressed  a  concern  based  on  ...  the  imperative  of  judicial  integrity  that  some  private 
searches  might  warrant  use  of  the  exclusionary  rule."  Christensen  asserted  that  use  of  the  evidence  here 
>  would  "tarnish  the  prestige  of  the  courts  and  encourage  neo-vigilantism."  In  the  words  of  the  Court, 
"[Christensen's]  arguments  awaken  the  image  of  spectral  horsemen  riding  forth  from  Virginia  City  to  en¬ 
force  law  and  order  ...,  but  leaving  in  their  dust  the  trampled  remnants  of  the  constitution." 

The  Court  disagreed:  "The  prospect  of  serving  time  along  with  their  victims  should  be  enough  to  discour¬ 
age  private  citizens  from  conducting  felonious  searches.  More  importantly,  the  burglars  in  this  case  had 
no  intention  of  serving  up  illegal  evidence  to  state  prosecutors  ..."  On  the  other  hand,  "failure  to  admit 
highly  probative  evidence  ...  produced  by  legitimate  law  enforcement  practices  would  undermine  public 
confidence  in  the  judicial  system."  Furthermore,  said  the  Court,  "Even  if  the  burglars  had  taken  the  mari¬ 
juana  with  the  intention  of  turning  it  over  to  state  prosecutors,  the  exclusionary  rule  would  still  not  apply 
...  The  universal  rule  under  both  state  and  federal  constitutions  is  that  the  exclusionary  rule  does  not  ap¬ 
ply  to  evidence  resulting  from  the  actions  of  private  individuals  unless  those  individuals  are  acting  as 
agents  of  the  state." 

"For  these  reasons,"  held  the  Court,  "we  believe  that  Montana  should  join  all  other  jurisdictions  in  re¬ 
fusing  to  apply  the  exclusionary  rule  to  evidence  resulting  from  private  action.  We,  therefore,  hold  that 
the  exclusionary  rule  does  not  apply  to  evidence  resulting  from  the  conduct  of  private  individuals,  even  if 
felonious,  unless  that  conduct  involves  state  action."  Thus,  the  Court  reversed  the  suppression  order. 

Justice  Hunt  wrote  the  dissent,  joined  by  Justice  Sheehy.  "Judicial  integrity,"  said  Hunt,  "necessitates  that 
the  exclusionary  rule  extend  to  the  activities  of  private  citizens  who,  in  obtaining  evidence,  violate  the 
criminal  laws."  Reaffirming  his  dissent  in  Long,  Hunt  wrote,  "Crooks  as  well  as  trespassers  and  snoops 
should  be  outlawed  from  doing  the  work  of  ...  law  enforcement  officers."  In  conclusion,  he  asked,  "If  pri¬ 
vate  citizens  are  allowed  to  knowingly  break  the  laws,  and  the  government  reaps  the  benefits  from  such 
activity,  does  not  the  government  essentially  become  the  perpetrator?  If  the  government  is  allowed  to  use 
evidence  that  was  illegally  seized,  does  not  the  government  become  like  the  recipient  of  stolen  goods?" 

"In  this  case,"  said  Hunt,  "the  government  receive  stolen  property  knowing  it  was  stolen.  It  should  be 
forced  to  obey  the  very  laws  that  it  is  to  uphold." 


Town  of  Ennis  v.  Stewart  (1991)  —  criminal  (247  Mont  355, 807  P2d  179) 

In  this  case,  the  Supreme  Court  held  that  the  Town's  ordinances  requiring  people  to  use  town  water  in 
their  homes  don't  violate  the  right  of  privacy. 

Edgar  and  Martha  Stewart  were  elderly  residents  of  Ennis  who  lived  in  their  home  since  1936.  Ms.  Stew¬ 
art's  sister.  Pearl  Doyle,  lived  nearby  since  1949.  Both  houses  were  within  the  Ennis  town  limits,  and  the 
folks  shared  a  well  for  all  their  water  needs,  inside  and  out.  In  the  late  1950s,  the  town  incorporated  and 
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passed  an  ordinance  mandating  the  connection  of  all  residences  to  the  city  water  system.  The  town  also 
prohibited  the  use  of  private  well  water  inside  private  homes.  The  defendants  never  hooked  up  to  the  sys¬ 
tem.  In  1987,  the  Town  began  pressuring  them  to  hook  up,  and  in  1989,  charged  them  in  Town  Court  with 
violating  the  water  ordinances. 

Upon  conviction,  the  defendants  appealed  to  District  Court.  The  court  concluded  they  had  a  privacy  right 
to  use  a  private  well  in  their  homes  and  that  the  Town  lacked  a  compelling  state  interest  to  exercise  police 
power  mandating  connection  to  the  town  water  system.  The  Town  appealed. 

The  Supreme  Court  concluded  that  the  issue  didn't  even  involved  the  right  of  privacy:  "We  conclude  that 
...  the  right  to  pipe  in  and  have  available  the  type  of  water  they  choose  ...  does  not  involve  the  kind  of  in¬ 
dividual  autonomy  or  freedom  'from  unwarranted  governmental  intrusion  into  matters  so  fundamentally 
affecting  a  person'  necessary  to  invoke  constitutional  protection."  And  since  no  constitutional  right  was  at 
stake,  "the  Town  need  not  show  a  compelling  interest  to  satisfy  its  ends;  rather  it  need  only  demonstrate 
that  the  ordinance  bears  a  rational  relationship  to  the  achievement  of  a  legitimate  state  interest." 

The  Court  then  cited  precedents  that  enforcing  connection  to  a  water  system  is  a  legitimate  police  power. 

It  helps  protect  public  health  and  welfare,  as  well  as  making  the  system  affordable  for  all  citizens.  The 
Court  reversed  the  District  Court  decision,  but  not  unanimously. 

Justice  Harrison  dissented,  coming  down  squarely  with  the  District  Court  decision  and  quoting  from  it  ex¬ 
tensively.  Harrison  added,  "I  am  sure  the  Town  of  Ennis  will  not  go  broke  by  not  collecting  the  water 
revenues  from  these  two  long  time  citizens." 


State  of  Montana  v.  Staat  (1991)  —  criminal,  courts,  records  (251  Mont  1, 822  P2d  643) 

Citing  State  v.  Brown  (see  page  100),  the  Supreme  Court  held  that  law  enforcement's  secret  recording  of  in¬ 
terrogations  did  not  violate  Staat's  right  of  privacy.  In  2008,  the  Court  overruled  this  line  of  cases  with 
State  v.  Goetz  (see  page  134). 

When  Leo  Staat  found  his  girlfriend,  a  victim  of  murder,  dead  in  her  kitchen,  he  destroyed  a  note  she  had 
left  for  him.  In  the  ensuing  investigation,  the  police  questioned  Staat  four  times  at  his  home.  Each  time, 
the  officer  wore  a  hidden  microphone  to  record  the  conversation  without  Staat's  knowledge.  Among  other 
issues  stemming  from  his  conviction  for  tampering  with  evidence,  Staat  argued  that  the  recording  violated 
his  right  of  privacy.  The  Supreme  Court  gave  his  argument  short  shrift:  "All  that  is  required  is  that  one 
party  to  the  conversation  clearly  consent  to  the  monitoring  ..."  and  "consent  may  be  given  by  a  police  of¬ 
ficer  or  informant."  In  State  v.  Goetz,  the  Court  reversed  this  ruling. 


State  of  Montana  v.  Burns  (1992)  —  criminal,  courts,  records  (253  Mont  37,  830  P2d  1318) 

This  criminal  case  involved  an  attempt  by  prosecutors  to  obtain  personnel  records  of  the  defendant.  Dis¬ 
trict  Court  refused  discovery  of  the  records,  and  the  Supreme  Court  affirmed. 

George  Bums  faced  charges  of  deviate  sexual  conduct.  The  prosecution  wanted  to  obtain  his  personnel  re¬ 
cords  from  the  Catholic  Diocese  of  Helena.  It  was  seeking  reports  of  related  instances  of  misconduct,  dis¬ 
ciplinary  actions,  and  witness  names.  The  diocese  refused  to  hand  over  the  records,  and  District  Court 
conducted  an  in  camera  review  of  the  file.  The  trial  judge  deemed  information  in  the  records  personal  and 
private  and  not  discoverable;  he  returned  the  file  to  the  diocese.  The  State  appealed. 

The  Supreme  Court  first  stated  its  agreement  that,  based  on  precedent.  District  Court  was  right  to  use  the 
in  camera  procedure  to  make  its  decision.  The  Court  noted  that  discovery  is  "a  broad  tool"  in  litigation,  but 
"not  without  restraint."  "When  discovery  of  documents  such  as  personnel  records  are  at  issue,"  the  Court 
continued,  "privacy  rights  are  undoubtedly  at  stake." 
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The  Court  cited  its  own  "two-prong  test"  for  determining  if  a  privacy  interest  exists,  then  noted  that  the 
trial  judge  did  not  specifically  use  that  test.  However,  said  the  Court,  "it  is  apparent  from  his  comments  in 
the  record  that  the  test  is  satisfied,  barring  discovery  of  Bums'  personnel  records."  The  Court  found  this 
action  appropriate  and  not  an  abuse  of  discretion. 

Finally,  the  Court  made  note  of  the  District  Court's  ruling  that  the  records  were  "off  limits  in  this  particu¬ 
lar  matter."  "This  is  important,"  the  Court  commented,  "since  there  is  not  blanket  unavailability  of  per¬ 
sonnel  records,  nor  should  the  outcome  of  this  appeal  point  to  that  end.  Personnel  records  may  be  discov¬ 
erable  given  the  correct  set  of  circumstances  and  after  appropriate  balancing  tests  are  considered  ...." 

Justice  Gray  dissented.  "For  reasons  that  are  completely  beyond  my  understanding,"  she  wrote,  "this 
Court  has  decided  to  permit  a  right  of  privacy  improperly  asserted  by  the  Roman  Catholic  Church  to  over¬ 
ride  all  State  interest  in  criminal  investigation  and  prosecution."  The  flaw  in  the  majority  decision,  accord¬ 
ing  to  Gray,  was  its  blind  acceptance  of  the  District  Court  findings  without  a  thorough  analysis.  Gray  as¬ 
serted  that  the  district  "court's  failure  to  enter  detailed  findings  or  any  legal  authority  whatsoever  essen¬ 
tially  renders  review  by  this  Court  impossible."  Gray  found  the  majority  decision  at  odds  with  precedent 
and  logic:  "I  can  conceive  of  no  explanation,  nor  is  one  offered,  for  the  majority's  conclusion  in  this  case 
that  the  State's  interest  in  prosecuting  sex  offense  cases  and,  indeed,  in  protecting  Montanans  from  perpe¬ 
trators  of  such  offenses,  must  give  way  to  the  privacy  interests  of  the  Helena  Diocese  of  the  Roman  Catho¬ 
lic  Church." 


State  of  Montana  v.  McCarthy  (1993)  —  criminal  (258  Mont  51,  852  P2d  111) 

By  a  four-to-three  majority,  the  Supreme  Court  held  that  an  officer  had  probable  cause  to  search  a  car  for 
contraband  and  exigent  circumstances  for  seizing  it.  The  dissenting  minority  strongly  disagreed. 

The  case  began  with  an  accident  on  Stemple  Pass.  One  passenger  was  air-lifted  to  the  hospital.  The  driver 
was  arrested  for  DUI.  McCarthy  was  the  other,  uninjured  passenger.  The  Highway  Patrol  officer  on  the 
scene  asked  McCarthy  if  there  was  anything  illegal  in  the  car,  and  McCarthy  asked  the  officer,  "You  know 
about  the  pot  pipe?"  They  both  started  looking  for  it.  The  officer  saw  McCarthy's  jacket  in  the  car  and  no¬ 
ticed  part  of  a  baggie  sticking  out  of  a  pocket.  It  contained  marijuana.  After  arresting  McCarthy,  officers 
at  the  jailhouse  found  another  baggie  in  his  pants  pocket;  it  contained  LSD. 

McCarthy's  motion  to  suppress  evidence  failed  in  District  Court,  and  he  appealed.  The  Supreme  Court 
addressed  criteria  for  the  "automobile  exception"  to  the  requirement  for  a  search  warrant:  (1)  probable 
cause  and  (2)  exigent  circumstances.  First  the  Court  concluded  that  McCarthy  had  no  expectation  of  pri¬ 
vacy  in  the  car.  His  jacket,  though,  was  a  separate  question,  in  which  McCarthy  had  a  reasonable  expecta¬ 
tion  of  privacy. 

The  Court  found  that  the  patrol  officer  had  probable  cause  to  search:  he  was  investigating  a  serious  acci¬ 
dent  involving  a  DUI,  and  McCarthy  said  there  was  a  pot  pipe  in  the  car.  In  addition,  as  portion  of  the 
baggie  was  plainly  visible.  On  the  second  prong  of  exigent  circumstances,  the  Court  moved  to  an  ex¬ 
panded  set  of  criteria.  It  wouldn't  simply  be  a  matter  of  whether  the  car  was  movable  (in  this  case,  it 
wasn't),  but  a  "totality  of  the  circumstances."  Had  the  officers  left  the  scene  to  haul  the  DUI  driver  in, 
McCarthy  or  anyone  could  have  destroyed  the  evidence  at  the  remote  crash  scene.  The  Court  held  that 
the  search  was  reasonable  and  didn't  violate  McCarthy's  privacy. 

Justice  Gray  dissented,  joined  by  Justices  Trieweiler  and  Hunt.  She  wrote  that  the  Court  was  expanding 
the  "automobile  exception"  beyond  the  bounds  of  constitutional  protection.  She  disputed  the  probable 
cause  to  look  in  McCarthy's  jacket  pocket.  She  also  disagreed  with  the  "totality  of  circumstances"  ap¬ 
proach  to  finding  exigent  circumstances  supporting  a  warrantless  search. 
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State  of  Montana  v.  Williams  and  Smith  (1994)  —  criminal  (268  Mont  428,  887  P2d  1171) 

A  happenstance  search  for  a  pen  turned  up  drugs  in  a  motel  room.  The  Supreme  Court  upheld  the  evi¬ 
dence,  ruling  that  the  search  was  allowable. 

Following  a  tip  on  a  suspicious  vehicle  in  Billings,  deputy  sheriffs  found  that  the  registered  owner  was 
wanted.  They  went  to  the  motel  where  the  car  was  parked  and  got  information  about  the  room  the  car's 
passenger  had  booked.  They  knocked  on  the  door  of  the  room,  and  Bryan  Smith  answered.  He  claimed  to 
be  Jason  Smith,  his  brother,  which  was,  ironically,  the  wanted  man.  They  arrested  Smith  and  took  him 
into  the  motel  room  to  get  his  shoes.  Chris  Williams  was  in  the  room.  One  of  the  deputies  was  taking 
notes  as  they  prepared  to  leave  with  Smith.  Smith  asked  Williams  to  call  Smith's  uncle.  Williams  asked 
for  a  pen  so  he  could  write  the  number.  Since  the  deputies  had  only  one  pen  between  them,  one  of  them 
looked  around  the  room  for  another.  He  opened  the  desk  drawer  and  found  three  baggies  of  cocaine 
packets.  This  resulted  in  Williams's  arrest,  too.  District  Court  denied  defendant's  motion  to  suppress  evi¬ 
dence,  and  they  appealed. 

The  Supreme  Court  first  ruled  that  Smith  had  no  standing  to  assert  privacy  in  the  motel  room.  He  wasn't 
the  registered  tenant,  didn't  intend  to  stay  overnight  in  the  room,  was  just  waiting  for  Williams.  Thus, 
said  the  Court,  Smith  had  no  reasonable  expectation  of  privacy  within  the  room.  Williams,  as  the  regis¬ 
tered  guest,  did.  However,  the  Court  said  the  “plain  view"  doctrine  justified  the  search  that  revealed  the 
cocaine. 

The  Court  laid  out  the  two  parts  of  the  plain  view  doctrine.  One,  the  officers  had  to  be  in  the  room  legally. 
Not  a  problem  here,  said  the  Court;  it's  routine  for  officers  to  monitor  the  movements  of  an  arrested  per¬ 
son.  Two,  the  discovery  ot  the  drugs  had  to  be  inadvertent.  Despite  conflicting  testimony  on  this  issue, 
the  Court  believed  that  the  deputy  was,  honestly,  looking  for  a  pen  for  Williams. 

Justice  Trieweiler  entered  a  vigorous  dissent,  joined  by  Justice  Hunt.  Trieweiler  disagreed  in  all  parts  with 
the  majority  opinion,  writing  that  it  “seriously  erodes  the  right  of  Montanans  to  be  free  from  unreasonable 
warrantless  searches  of  areas  where  they  have  a  reasonable  expectation  of  privacy." 


State  of  Montana  v.  Pastos  (1994)  —  criminal  (269  Mont  43, 887  P2d  199) 

This  case  hit  squarely  on  the  legitimacy  of  “inventory  searches"  of  arrested  persons  under  the  right  of  in¬ 
dividual  privacy  (Art.  II,  Sect.  10).  See  also  State  v.  Sawyer  (page  91),  State  v.  Sierra  (page  97),  City  of  Helena 
v.  Lamping  (page  99),  and  State  v.  Holzapfel  (page  100).  Here,  a  four-to-three  Court  held  that  a  compelling 
state  interest  justifies  routine  booking  inventories  of  belongings  after  an  arrest. 

Nikos  Pastos  was  arrested  in  February  1992  in  Missoula.  He  was  walking  down  the  street,  and  an  officer 
on  routine  patrol  recognized  him  and  did  a  warrant  check;  there  was  a  city  warrant  on  Pastos  for  an  un¬ 
paid  fine.  Pastos  had  with  him  a  coat,  a  black  bag,  and  a  blue  backpack.  During  Pastos's  booking  at  the 
police  station,  officers  did  a  "routine  booking  inventory"  of  his  belongings.  In  a  pouch  in  the  backpack, 
they  found  some  mushrooms  that  turned  out  to  be  psilocybin. 

Pastos  moved  to  suppress  this  evidence,  saying  the  search  of  his  backpack  without  a  warrant  violated  his 
right  of  privacy.  District  Court  denied  the  motion,  and  Pastos  was  convicted  of  criminal  possession  of 
dangerous  drugs.  He  appealed,  contesting  the  admissibility  of  the  evidence. 

The  Supreme  Court  emphasized  that  its  review  of  the  case  dealt  only  with  "routine  inventory  searches." 
The  Court  acknowledged  that  such  searches  violate  privacy,  but  recognized  a  compelling  state  interest  to 
do  so:  “the  compelling  state  interest  is  the  protection  of  the  arrestee,  the  police,  other  inmates,  and  persons 
and  property  in  and  about  the  station  house  from  the  harm  and  potential  for  harm  posed  by  weapons, 
dangerous  instrumentalities  and  hazardous  substances  the  might  be  concealed  on  or  in  the  possession  of 
the  arrestee." 
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This  compelling  state  interest  arises,  said  the  Court,  from  "the  reality  of  the  times  in  which  we  live."  The 
reality  of  violence  and  the  potential  for  violence  dictate  that  searches  of  arrested  persons  are  "a  proper  and 
legitimate  concern  of  law  enforcement  officers."  The  Court  cited  a  U.S.  Supreme  Court  case,  Illinois  v.  La¬ 
fayette  (462  U.S.  640, 103  S.Ct.  2605,  77  L.Ed.2d  65;  1983),  in  support  of  its  decision. 

The  Court  rejected  Pastos's  argument  that  police  should  distinguish  dangerous  suspects  from  "ordinary 
citizens"  before  searching  belongings.  The  court  also  disagreed  that  simply  removing  an  item,  such  as  a 
backpack,  and  storing  it  removes  the  possible  danger.  In  addition,  the  Court  dismissed  a  "less  intrusive 
means"  approach  to  determine,  on  a  case-by-case  basis,  how  extensive  an  inventory  search  should  be. 

"The  routine,  administrative  inventory  search  of  ...  personal  property  ...  is  closely  tailored  to  effectuate 
the  compelling  interest  of  safeguarding  persons  and  property  ..."  With  its  decision,  the  Court  overruled 
Sierra  to  the  extent  it  is  inconsistent  with  this  case. 

Justice  Trieweiler  dissented,  with  concurrence  from  Justice  Hunt.  "The  majority  opinion  stands  for  a  new 
principle  of  constitutional  law,"  wrote  Trieweiler,  "which  is  that  a  compelling  state  interest  can  be  estab¬ 
lished  based  on  the  majority's  interpretation  of  what  they  see  on  the  evening  news."  Based  on  alarm  about 
violent  events  reported  in  the  media,  the  "rationale  for  searching  the  defendant's  backpack  applies  to 
every  backpack  worn  by  every  person  at  every  location  in  the  country." 

Trieweiler  deplored  the  Court's  departure  from  Sierra,  saying  "[t]he  only  thing  that  has  apparently  justi¬ 
fied  a  reversal  of  our  previous  constitutional  analysis  is  a  concern  for  hidden  bombs  ..."  Trieweiler  cited 
several  troublesome  results  of  the  decision,  concluding  that  "the  possibilities  for  invading  the  privacy  of 
Montana's  citizens  under  the  majority's  rationale  are  endless." 

Justice  Gray  filed  a  separate  dissent.  She  disagreed  "that  a  compelling  state  interest  was  actually  estab¬ 
lished  here."  In  addition,  she  said  the  Court's  decision  contradicts  the  "individual"  right  of  privacy.  "In 
other  words,  the  individual  right  to  privacy  gives  way  to  a  'practical  and  routine'  approach  which  takes 
into  account  neither  the  nature  of  the  item  being  searched  nor  the  nature  of  the  reason  for  the  arrest." 

Gray  also  deemed  the  Court's  reliance  on  Lafayette  misplaced,  since  that  decision  had  nothing  to  do  with 
Montana's  right  of  privacy  and  the  Montana  Court  had  already  decided  the  issue  in  Sierra. 


State  of  Montana  v.  Bullock  and  Peterson  (1994)  —  criminal  (272  Mont  361,  901  P2d  61) 

This  decision  expanded  the  area  of  privacy  on  one's  property  beyond  the  home  and  its  "curtilage"  —  the 
immediate,  fenced  yard  or  court.  The  Court  discussed  the  open-fields  doctrine  at  length,  providing  clarifi¬ 
cation  under  Montana  law. 

A  citizen  witnessed  the  illegal  killing  of  a  bull  elk  near  Boulder  in  October  1991.  The  facts  pointed  to  Eddie 
Peterson  and  Bill  Bullock  as  suspects.  An  agent  of  Fish,  Wildlife  &  Parks  was  investigating  an  incident  and 
learned  that  Peterson  had  a  cabin  near  Basin.  Rather  than  giving  directions,  the  Jefferson  County  Sheriff 
agreed  to  accompany  the  agent  to  the  cabin. 

Peterson's  property  was  fenced  off  from  a  forest  service  road.  The  gate  was  posted  against  trespassing, 
and  the  cabin  was  hidden  from  plain  view,  100  yards  off  the  road  and  behind  a  small  hill.  The  sheriff  and 
FWP  agent  went  through  the  open  gate.  As  they  went  down  the  hill  toward  the  cabin,  they  saw  a  large 
bull  elk  hanging  in  an  area  about  40  yards  from  the  cabin.  It  had  not  been  visible  from  the  forest  service 
road. 

As  a  result  of  the  sighting  and  the  subsequent  questioning  of  Peterson  and  Bullock,  the  state  charged  them 
with  game-related  offenses.  Justice  Court  granted  the  defendants'  motion  to  suppress  evidence  gained 
from  an  improper  search.  The  state  appealed  to  District  Court,  which  denied  the  motion  to  suppress  evi¬ 
dence.  Upon  conviction,  Peterson  and  Bullock  appealed. 
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The  defendants  argued  that  the  agents'  entry  without  warrant  or  permission  was  illegal  and  that  the  elk 
was  not  in  plain  view.  The  state  argued  that  viewing  and  seizing  the  carcass  was  legal  under  the  "open 
fields"  doctrine  (see  State  v.  Sorenson,  page  102).  The  Court  undertook  an  extensive  review  of  the  open- 
fields  doctrine.  The  Court  found,  "[W]e  ...  have  applied  the  'open  fields'  doctrine  to  our  consideration  of 
whether  a  person's  expectation  of  privacy  is  one  that  society  would  consider  reasonable.  However,  we 
have  not  yet  had  occasion  to  consider  reasonableness  under  precisely  the  circumstances  presented  in  this 
case." 

The  Court  then  reviewed  similarly  situated  decisions  from  other  states.  Although  some  were  at  odds  with 
U.S.  Supreme  Court  decisions,  the  Montana  Court  restated  that  it  need  not  "march  lock-step"  with  the 
high  court  when  the  state's  constitution  provides  broader  privacy  protections  than  the  federal  constitution. 
Turning  its  findings  to  this  case,  the  Court  said,  "Peterson  took  numerous  precautions  to  ensure  that  oth¬ 
ers  would  not  enter  his  property  without  permission.  We  conclude  that  Peterson's  expectation  of  privacy 
was  reasonable."  Thus,  the  entry  to  the  property  and  observation  of  the  elk  carcass  constituted  an  "unrea¬ 
sonable  search."  The  Court  reversed  District  Court's  denial  to  suppress  the  evidence  gained  from  the 
search. 


State  of  Montana  v.  Siegal ,  Jones ,  and  McIntyre  (1997)  —  criminal  (281  Mont  250, 934  P2d  176) 

This  landmark  decision  held  that  the  use  of  thermal  imaging  in  a  criminal  investigation  without  a  search 
warrant  violates  the  right  of  privacy.  Article  II,  Section  10  of  the  Montana  Constitution. 

The  state  Department  of  Justice  busted  a  marijuana  growing  operation  near  Waterloo  in  August  1994.  The 
search  warrant  for  the  bust  stemmed  from  data  obtained  in  a  thermal  imaging  scan  of  a  large  outbuilding 
on  the  suspects'  property.  A  thermal  imager  measures  heat  emissions  from  buildings.  A  narcotics  agent 
had  scanned  the  suspects'  buildings  from  a  neighbor's  property  at  a  distance  of  about  30  feet.  The 
neighbor  had  given  permission  for  the  agent  to  be  on  the  property.  The  agent  had  not  obtained  a  search 
warrant  to  do  the  scan. 

The  scan  revealed  that  one  outbuilding  was  discharging  "a  considerable  amount  of  heat."  The  agent  said 
the  heat  pattern  was  consistent  with  the  use  of  grow  lamps.  Based  on  this  information,  along  with  citizen 
informants  and  a  sheriff's  investigation,  the  department  obtained  a  warrant  and  searched  the  building,, 
finding  over  200  plants  and  23  pounds  of  harvested  marijuana. 

The  defendants  moved  to  suppress  the  evidence,  saying  the  use  of  thermal  imagery  violated  their  right  of 
privacy.  District  Court  denied  the  motion.  The  three  defendants  pleaded  guilty  while  reserving  their  right 
to  appeal  the  denial  of  their  motion  to  suppress. 

On  this  issue  of  first  impression,  the  Supreme  Court  examined  the  technology  of  thermal  imaging.  It  noted 
that  "[tjhermal  imaging  does  not  differentiate  between  a  heat  source  produced  by  a  legal  activity  ...  or  one 
produced  by  an  illegal  activity  ..."  A  thermal  scan  will  produce  a  "heat  profile"  of  a  building,  and  that 
profile  can  imply  what's  going  on  inside  the  building.  Still,  said  the  court,  although  a  certain  profile  "may 
be  consistent  with  an  indoor  marijuana  growing  operation,  it  is  not  necessarily  proof  of  one." 

In  its  legal  analysis,  the  Court  noted  most  courts  have  held  the  warrantless  use  of  thermal  imaging  to  be 
constitutional  under  the  Fourth  Amendment  of  the  Federal  Constitution.  However,  as  the  Court  has  said 
before,  Montana's  right  of  privacy  "affords  citizens  broader  protection  at  the  hands  of  the  government  in 
search  and  seizure  cases  than  does  the  Federal  Constitution." 

As  in  State  v.  Bullock  (see  page  107),  the  court  recognized  that  "Defendants  took  several  steps  to  insure 
their  privacy,  including  posting  the  property,  ...  painting  the  fence  posts  orange,  maintaining  ...  fences, 
and  locking  the  gates."  They  also  went  further  than  the  defendants  in  Bullock  when  they  housed  their  ac- 
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tivities  in  an  enclosed  building.  This  established  their  expectation  of  privacy,  and  consistent  with  Bullock, 
the  Court  held  that  such  an  expectation,  even  though  outside  the  home  or  its  "curtilage,"  was  reasonable. 

Turning  to  a  discussion  of  Montana's  right  of  privacy,  the  Court  reviewed  the  transcripts  of  the  1972  Con¬ 
stitutional  Convention.  "In  the  face  of  this  history  of  Article  II,  Section  10,"  the  Court  said  strongly,  "we 
are  compelled  to  conclude  that  the  use  of  thermal  imaging  as  a  criminal  investigative  tool  is  the  very  sort 
of  technology  against  which  Article  II,  Section  10  of  Montana's  Constitution  was  enacted  to  guard." 

The  Court  held  that  "the  use  of  thermal  imaging  in  ...  a  criminal  investigation  constitutes  a  search  under 
Article  II,  Section  11  of  the  Montana  Constitution."  "Moreover,"  said  the  Court,  "we  conclude  that  the 
privacy  interests  uniquely  protected  by  Article  II,  Section  10  of  the  Montana  Constitution  are  also  impli¬ 
cated  by  the  use  of  thermal  imaging  ..."  Using  this  technology  without  a  search  warrant  "requires  the 
demonstration  of  a  compelling  state  interest  other  than  the  enforcement  of  criminal  law.  Finding  no  such 
demonstration  of  a  compelling  state  interest  in  this  case,  we  find  that  the  use  of  thermal  imaging  ...  vio¬ 
lated  the  Defendants'  right  of  privacy  ..." 

The  final  issue  in  the  case  dealt  with  probable  cause.  That  is,  absent  the  thermal  imaging  data,  did  the 
State  have  probable  cause  to  justify  a  search  warrant  anyway?  The  Court  said  no.  On  this  basis,  it  re¬ 
versed  District  Court's  order  denying  the  defendants'  motion  to  suppress  evidence. 


State  of  Montana  v.  Nelson  (1997)  —  criminal  (283  Mont  231,  941  P2d  411) 

Ruling  on  this  DUI  case,  the  Supreme  Court  extended  the  constitutional  right  of  privacy  to  include  infor¬ 
mation  about  oneself.  In  this  case,  the  information  involved  medical  records. 

James  Nelson  was  hurt  in  a  car  accident  near  Glendive  on  December  7, 1994.  While  Nelson  was  receiving 
treatment  in  an  emergency  room,  the  doctor  noted  that  Nelson  didn't  seem  to  be  in  much  pain.  The  doctor 
ordered  a  blood  test  to  determine  blood  alcohol  content  (BAC).  Later,  the  doctor  spoke  with  the  highway 
patrol  officer  investigating  the  accident.  The  doctor  said  Nelson's  BAC  may  explain  his  apparent  lack  of 
pain.  The  doctor  didn't  reveal  the  level  of  BAC. 

After  the  highway  patrol's  investigation,  the  county  attorney's  office  obtained  a  subpoena  to  get  Nelson's 
medical  records  pertaining  to  the  blood  test.  The  records  revealed  Nelson's  BAC  that  night  was  more  than 
twice  the  legal  limit.  Using  this  information,  the  county  attorney  charged  Nelson  with  driving  under  the 
influence  of  alcohol.  Nelson  moved  to  suppress  the  blood  test  results,  claiming  that  taking  the  sample  had 
violated  his  right  to  be  free  of  unreasonable  searches.  He  also  argued  that  releasing  his  medical  record  in 
response  to  the  subpoena  violated  his  right  of  privacy.  This  appeal  ensued. 

The  Supreme  Court  dispensed  of  Nelson's  "illegal  search"  claim:  "The  exclusionary  rule,  which  Nelson 
seeks  to  invoke,  does  not  apply  to  evidence  resulting  from  the  actions  of  private  individuals  unless  they 
are  acting  as  agents  of  the  state."  The  emergency  room  doctor  was  acting  on  his  own  when  he  ordered  the 
blood  test,  so  an  illegal  search  didn't  take  place. 

The  release  of  Nelson's  medical  record  presented  a  more  complex  issue.  It  necessarily  involved  the  Uni¬ 
form  Health  Care  Information  Act  (50-16-501,  et  seq.,  MCA).  Section  50-16-535,  MCA,  allows  release  of 
medical  records  under  certain  compulsory  processes.  Under  one  provision,  a  court  may  order  release  of 
the  records  if  it  has  determined  "there  is  a  compelling  state  interest  that  outweighs  the  patient's  privacy  in¬ 
terest  ..."  Another  provision  allows  release  of  the  records  "pursuant  to  an  investigative  subpoena  issued 
under  46-4-301."  It  was  the  latter  provision  the  State  used  in  getting  Nelson's  medical  records.  The  cited 
statute,  46-4-301,  governs  subpoenas  and  provides  they  may  be  issued  in  the  interest  of  "the  administra¬ 
tion  of  justice." 

The  Supreme  Court  looked  first  to  determine  if  Nelson's  medical  record  fell  under  the  constitutional  right 
of  privacy.  First,  it  determined  that  "Nelson's  claim  of  privacy  in  medical  records  satisfies  the  two-part 
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test"  the  Court  has  long  used:  (1)  the  person  has  an  actual  or  subjective  expectation  of  privacy,  and  (2) 
whether  society  is  willing  to  recognize  that  expectation  as  reasonable.  But  does  that  preclude  getting  the 
information  by  subpoena? 

Whenever  the  right  of  privacy  has  been  considered  side-by-side  with  principles  of  search  and  seizure,  the 
issue  has  involved  the  privacy  of  a  physical  space  —  a  home,  a  car,  one's  person,  and  so  on.  Here,  the  is¬ 
sue  involved  information  —  Nelson's  medical  record.  Here,  the  Court  broadened  its  interpretation  of  the 
right  of  privacy:  "We  now  hold  that  Article  II,  Section  10's  guarantee  of  privacy  encompasses  not  only 
'autonomy  privacy'  but  confidential  'informational  privacy'  as  well.  We  hold  further  that,  if  the  right  of 
informational  privacy  is  to  have  any  meaning  it  must,  at  a  minimum,  encompass  the  sanctity  of  one's 
medical  records." 

Getting  at  the  medical  records  by  subpoena,  then,  requires  more  than  a  need  to  satisfy  "the  administration 
of  justice."  The  Court  held  that,  "as  applied  to  the  discovery  of  constitutionally  protected  materials  such 
as  medical  records,  the  'administration  of  justice'  standard  is  unconstitutional.  Medical  records  may  be 
discovered  through  an  investigative  subpoena  only  upon  a  showing  of  a  compelling  state  interest ..." 

Likening  a  subpoena  to  a  search  warrant,  the  Court  said  that  "probable  cause"  is  a  compelling  state  inter¬ 
est:  "...  for  the  discovery  of  medical  records,  the  State  must  show  probable  cause  to  believe  that  an  offense 
has  been  committed  and  medical  information  relative  to  ...  that  offense  is  in  the  possession  of  the  person 
or  institution  to  whom  the  subpoena  is  directed." 

Given  the  facts  of  Nelson's  case,  the  Court  found  that  "the  balance  of  the  information  known  to  law  en¬ 
forcement  was  sufficient  to  establish  probable  cause."  As  a  result,  the  Court  agreed  with  the  release  of 
Nelson's  medical  record.  His  DUI  conviction  stood. 


State  of  Montana  v.  Dolan  (1997)  —  criminal  (283  Mont  245,  940  P2d  436) 

This  is  another  DUI  case,  handed  down  the  same  day  as  State  v.  Nelson  above  and  relying  on  it  as  prece¬ 
dent.  The  result  in  this  case  was  a  reversal  of  District  Court's  refusal  to  suppress  evidence  and  of  Dolan's 
conviction. 

Lynda  Dolan  was  injured  in  a  car  crash  on  December  19, 1994.  By  the  time  the  Highway  Patrol  arrived  at 
the  scene,  Dolan  had  already  been  taken  in  an  ambulance.  An  emergency  care  attendant  at  the  scene  told 
an  officer  that  Dolan's  breath  had  smelled  of  alcohol.  The  officer  at  the  scene  contacted  an  officer  in  Mis¬ 
soula  and  told  him  to  get  a  blood  sample  from  Dolan  at  the  hospital.  He  did  not  arrest  her  before  the  test 
nor  obtain  her  consent  for  the  test. 

The  hospital  had  already  drawn  a  routine  blood  sample.  When  the  Missoula  officer  arrived  at  the  hospital, 
another  sample  was  drawn  at  his  request.  As  a  result  of  the  second  sample,  Dolan  was  charged  with  driv¬ 
ing  under  the  influence  of  alcohol.  Further,  the  prosecutor  obtained  a  subpoena  to  get  Dolan's  medical  re¬ 
cord  related  to  the  first  blood  sample.  District  Court  denied  Dolan's  motion  to  suppress  the  evidence  from 
the  tests,  and  Dolan  was  convicted  of  DUI.  Dolan  appealed. 

The  Supreme  Court  recited  that  a  blood  test  is  a  form  of  search  and  seizure,  but  that  a  blood  test  without  a 
warrant  may  be  permissible  in  "exigent  circumstances."  District  Court  had  concluded  that  the  information 
given  to  the  officers  at  the  accident  scene  and  at  the  hospital  established  probable  cause  for  the  warrantless 
blood  test. 

The  Supreme  Court  disagreed,  saying  that  "neither  officer  had  personal  knowledge  of  Dolan's  consump¬ 
tion  of  alcohol,  nor  had  either  officer  received  information  of  that  consumption  from  a  reliable  source  prior 
to  ordering  a  test  of  Dolan's  blood  alcohol  content.  First,  neither  officer  communication  with  Dolan  or  in¬ 
terviewed  her  personally  ..."  The  officer  at  the  scene  "did  not  obtain  the  informant's  name  or  verify 
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whether  the  informant  had  actually  personally  observed  or  treated  Dolan."  Regarding  the  officer  at  the 
hospital,  "there  is  no  evidence  that  he  spoke  with  an  medical  personnel  or  received  any  medical  informa¬ 
tion  ...  prior  to  ordering  that  test." 

Given  the  skimpy  evidence,  the  Court  concluded  there  had  been  neither  probable  cause  nor  exigent  cir¬ 
cumstances  to  justify  taking  Dolan's  blood  without  her  consent  and  without  a  warrant.  This  holding  ap¬ 
plied  to  the  "state  ordered"  blood  test  initiated  by  the  officer  at  the  hospital. 

With  regard  to  the  first  blood  test  taken  by  the  hospital,  the  issue  was  whether  the  subpoena  and  release  of 
Dolan's  medical  record  were  proper.  The  Court  said  no.  Citing  State  v.  Nelson,  the  Court  noted  that  "Do¬ 
lan's  medical  records  ...  are  protected  by  a  constitutional  right  of  privacy,"  requiring  the  prosecutor  to 
show  probable  cause  before  getting  a  subpoena. 

The  Court  held  that  "neither  the  results  of  the  State-ordered  blood  test,  nor  the  fact  that  an  unnamed 
source  may  have  informed  the  highway  patrol  about  Dolan's  earlier  blood  test,  is  sufficient  to  establish 
probable  cause."  The  state-ordered  blood  test  was  illegal,  and  thus  could  not  be  used  to  establish  probable 
cause.  The  Court  held  the  hearsay  information,  standing  alone,  was  not  enough  to  establish  probable 
cause. 


Gryczan,  et  al.  v.  State  of  Montana  (1997)  —  criminal  (283  Mont  433,  942  P2d  112) 

The  label  "criminal"  belongs  on  this  case  only  because  it  involved  a  statute  dealing  with  criminal  behavior. 
The  actual  focus  of  the  case  went  to  the  heart  of  the  right  of  privacy  with  this  question:  "whether  §  45-5- 
505,  MCA,  infringes  on  [the]  right  of  privacy  under  Article  II,  Section  10  of  the  Montana  Constitution  to  the 
extent  it  prohibits  consensual,  private,  same-gender  sexual  conduct  between  adults."  The  Supreme  Court 
affirmed  District  Court's  ruling  that  the  statute  was  unconstitutional. 

The  statute  in  question,  adopted  in  1973,  made  it  felony  to  engage  in  "deviate  sexual  conduct,"  defined 
separately  as  "sexual  contact  or  sexual  intercourse  between  two  persons  of  the  same  sex  or  any  form  of 
sexual  intercourse  with  an  animal."  The  law  allowed  a  maximum  penalty  of  10  years  in  prison  and  fine  of 
$50,000.  The  legislature  rejected  attempts  to  repeal  the  law  in  1991, 1993,  and  1995. 

Three  women  and  three  men  filed  this  action.  They  said  they  were  homosexual  and  "have  in  the  past  and 
intend  in  the  future  to  engage  in  conduct  that  violates  §  45-5-505."  District  Court  concluded  that  the  law 
infringed  on  the  plaintiffs'  right  of  privacy.  Further,  the  State  had  failed  to  demonstrate  a  compelling  in¬ 
terest  that  would  justify  infringing  on  that  right.  The  State  appealed. 

The  first  issue  on  appeal  dealt  with  the  plaintiffs'  standing  to  challenge  the  law.  The  State  argued  that  no 
one  had  ever  suffered  prosecution  under  the  law,  so  no  "injury"  had  occurred.  Without  any  circumstance 
in  which  the  statute  had  been  applied,  the  plaintiffs'  had  no  standing  to  challenge  it.  The  plaintiffs  con¬ 
tended  that  the  mere  existence  of  the  law  injured  them,  through  damage  to  their  self-esteem  and  dignity. 

The  Court  applied  the  test  of  a  "justiciable  controversy":  (1)  the  parties  have  genuine  rights  or  interests  at 
stake,  (2)  the  controversy  must  be  subject  to  the  court's  judgment,  and  (3)  the  judicial  determination  on  the 
controversy  must  have  the  effect  of  a  final  judgment.  The  Court  declared  that  this  controversy  met  all 
three  criteria.  The  Court  rejected  the  State's  argument  that  the  plaintiffs  had  no  standing  because  the  law 
was  not  enforced.  Given  the  recent  and  active  legislative  history  of  the  statute,  it  was  clear  that  the  legisla¬ 
ture  contemplated  prosecution.  The  fear  of  prosecution  and  its  psychological  impact  are  logical  sources  of 
"injury."  The  Court  held  that  the  plaintiffs  had  standing. 

The  second  issue  before  the  Court  was  whether  §  45-5-505  infringed  on  the  plaintiffs'  right  of  privacy,  inso¬ 
far  as  it  prohibited  homosexual  behavior.  The  Court  reviewed  the  right  of  privacy  under  federal  law,  but 
then  noted  its  oft-stated  stand:  "Montana's  Constitution  affords  citizens  greater  protection  of  their  right  of 
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privacy  than  does  the  federal  constitution."  Because  it's  an  enumerated  right  in  the  state  constitution,  any 
attempt  to  infringe  the  right  must  withstand  the  "strict-scrutiny"  analysis. 

But  is  the  behavior  in  question  a  matter  of  privacy  at  all?  The  Court  said  yes,  "same-gender,  consensual 
sexual  conduct  is  protected  by  Montana's  constitutional  right  of  privacy.  ...  Quite  simply,  consenting 
adults  expect  that  neither  the  state  nor  their  neighbors  will  be  co-habitants  of  their  bedrooms."  "In  fact," 
continued  the  Court,  "it  is  hard  to  imagine  any  activity  that  adults  would  consider  more  fundamental, 
more  private  and,  thus,  more  deserving  of  protection  from  governmental  interference  than  non¬ 
commercial,  consensual  adult  sexual  activity." 

Well  then,  does  the  State  have  a  compelling  state  interest  in  intrude  on  the  behavior?  The  State  said  its 
compelling  interest  included  "protecting  public  health  by  preventing  the  spread  of  the  HIV-related  virus 
and  by  protecting  public  morals."  The  Court  debunked  the  HIV  argument:  "heterosexual  contact  is  now 
the  leading  mode  of  HIV  transmission  in  this  country."  In  addition,  the  statute  outlawed  behaviors  that 
would  not  spread  HIV  (touching  and  caressing),  yet  didn't  address  high-risk  behavior  among  heterosexu¬ 
als.  The  Court  found  an  "absence  of  any  clear  relationship  between  the  statute  and  any  public  health 
goals." 

The  other  leg  of  the  State's  argument,  protecting  public  morals,  also  fell.  The  Court  agreed  "it  is  not  the 
function  of  this  ...  court  to  interpret  the  law  on  the  basis  of  what  may  be  morally  acceptable  or  unaccept¬ 
able  to  society  at  any  given  time."  However,  just  because  the  legislature  enacts  a  law  reflecting  the  moral 
choice  of  the  majority,  it  does  not  follow  that  the  courts  will  simply  cave  in.  "Our  Constitution  does  not 
protect  morality;  it  does,  however,  guarantee  . . .  certain  basic  freedoms  and  rights  . . .  not  the  least  of  which 
is  the  right  of  individual  privacy."  And  it's  up  to  the  courts  to  "support,  protect  and  defend  those  rights." 

The  Court  went  further  to  characterize  the  right  of  individual  privacy  as  "perhaps  one  of  the  most  impor¬ 
tant  rights  guaranteed  to  the  citizens  of  this  State."  Justifying  an  infringement  "because  the  majority  wills 
it"  fails  to  present  a  compelling  state  interest.  The  Courts  conclusion?  "[Ajbsent  an  interest  more  compel¬ 
ling  than  a  legislative  distaste  of  what  is  perceived  to  be  offensive  or  immoral  sexual  practices  on  the  part 
of  homosexuals,  state  regulation,  much  less  criminalization,  of  this  most  intimate  social  relationship  will 
not  withstand  constitutional  scrutiny."  As  a  result,  the  Court  held  "that  §  45-5-505,  MCA,  is  unconstitu¬ 
tional  as  applied  to  ...  consenting  adults  engaging  in  private,  same-gender,  non-commercial,  sexual  con¬ 
duct..." 

Chief  Justice  Tumage  filed  a  concurring  and  dissenting  opinion.  He  agreed  with  the  result  of  the  case  — 
finding  the  statute  unconstitutional.  He  disagreed  with  using  the  right  of  privacy  as  the  basis  for  the  deci¬ 
sion.  Tumage  would  hold  that  the  law  "is  a  denial  of  the  constitutional  guarantee  of  equal  protection  of 
the  law."  This  right,  he  said,  "is  a  far  broader  constitutional  right . . .  than  any  other  constitutional  guaran¬ 
tee." 

Further,  wrote  Tumage,  the  majority's  reliance  on  the  right  of  privacy  is  "unwise."  It  presents  "an  open- 
door  invitation  to  challenges  of  legislative  enactments  by  the  people  or  Montana  ...  prohibiting  conduct 
that  they  believe  to  be  destructive  to  Montana's  society  as  a  whole."  For  example,  said  Tumage,  he  would 
now  expect  a  similar  challenge  to  the  state  law  that  prohibits  assisting  a  suicide. 


State  of  Montana  v.  Scheetz  (1997)  —  criminal  (286  Mont  41, 950  P2d  723) 

At  issue  in  this  case  was  the  question  of  using  dogs  to  sniff  out  controlled  substances.  The  Court  held  that 
using  "drug-detecting  canines"  does  not  violate  the  right  of  privacy. 

An  airport  policeman  in  Tucson  noticed  Scott  Scheetz  and  two  buddies  acting  nervous.  Suspecting  that 
they  were  trafficking  narcotics,  the  officer  determined  they  were  flying  to  Billings  and  notified  the  Billings 
Police  Department.  A  police  officer,  DEA,  and  sniffer  dog  met  the  flight  in  Billings.  Before  the  luggage 
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from  the  flight  was  put  on  the  carousel,  the  officers  had  the  dog  sniff  through  it.  The  dog  picked  out  a 
suitcase  matching  the  description  given  by  the  Tucson  officer.  When  Scheetz  claimed  the  bag  from  the 
carousel,  the  officer  questioned  him.  Based  on  Scheetz's  responses,  the  officer  arrested  him  and  got  a 
search  warrant.  The  suitcase  contained  18  pounds  of  marijuana. 

Scheetz  appealed  his  subsequent  conviction,  claiming  that  using  the  sniffer  dog  violated  his  right  of  pri¬ 
vacy.  The  Supreme  Court  recognized  the  issue  as  a  "question  of  first  impression"  in  Montana.  A  U.S.  Su¬ 
preme  Court  decision  previously  held  that  using  sniffer  dogs  didn't  violate  the  Fourth  Amendment 
(United  States  v.  Place  (1983),  462  U.S.  696).  However,  the  Montana  Court  said  Place  wasn't  controlling 
here,  given  the  state  constitution's  separate  guarantee  of  the  right  of  privacy. 

The  Court  analyzed  the  question  in  light  of  Bullock  (see  page  107)  and  Siegal  (see  page  108).  These  and 
other  cases  define  two  factors:  1)  the  extent  to  which  a  person  can  expect  privacy,  and  2)  the  nature  of  the 
state's  intrusion.  The  first  depends  on  the  place  of  the  investigation  and  the  control  the  person  has  over 
the  property  investigated.  The  Court  concluded  that  Scheetz  lacked  a  reasonable  expectation  of  privacy: 

"a  person  lacks  a  reasonable  expectation  of  privacy  in  the  smell  of  luggage  that  he  or  she  brings  to  an  air¬ 
port  in  the  same  way  that  he  or  she  lacks  an  expectation  of  privacy  in  the  color  or  weight  of  the  luggage." 
Although  a  person  keeps  some  privacy  interest  in  the  contents  of  the  luggage,  checking  the  luggage  with 
the  airline  shows  that  the  person  doesn't  have  a  high  expectation  of  privacy. 

Secondly,  how  invasive  is  the  use  of  sniffer  dogs?  The  use  of  "a  drug-detecting  canine  allows  the  state 
very  limited  and  discriminating  observation  of  a  person's  private  affairs."  In  Siegal ,  thermal  imaging 
might  provide  information  on  legal  and  illegal  activities.  Here,  the  dog  sniffs  out  only  illegal  contra-band. 
And  the  person  has  already  surrendered  the  bag  to  the  airline,  so  the  state  has  not  seized  the  pro-perty. 
"Accordingly,"  said  the  Court,  "we  conclude  that  the  use  of  a  drug-detecting  canine  to  inspect  checked  air¬ 
line  luggage  does  not  offensively  intrude  upon  or  invade  a  person's  privacy  so  as  to  constitute  a  search." 


State  of  Montana  v.  Hubbel  (1997)  —  criminal  (286  Mont  200 ,  951  P2d  971) 

At  issue  in  this  case  was  whether  a  property  owner's  "retroactive  consent"  to  search  her  home  allowed  the 
admission  of  evidence  gathered  in  a  warrantless  search.  The  Supreme  Court  held  it  does  not. 

In  November  1995,  Wesley  Hubbel  called  911  to  report  he  had  shot  his  wife.  He  wanted  an  ambulance  to 
meet  them  in  Darby,  about  15  miles  from  his  home.  Two  Ravalli  County  Deputy  Sheriffs  responded  to 
meet  them  as  well.  They  found  Wesley  and  his  wife,  Carole,  in  his  car.  Carole  had  a  serious  gunshot 
wound.  Wesley  said,  "Arrest  me,  I  just  shot  my  wife."  He  was  arrested  and  informed  of  his  Miranda 
rights. 

While  under  arrest  in  a  patrol  car,  Hubbel  "babbled"  about  the  incident,  revealing  his  address,  the  location 
of  a  gun,  and  the  presence  of  several  dogs  in  the  house.  Using  this  information,  one  deputy  and  a  detec¬ 
tive  went  to  the  Hubbel  property.  They  observed  blood  and  other  evidence  from  outside  the  home.  They 
entered  the  home  and  found  other  evidence  of  the  alleged  assault.  They  left  the  house  and  called  the  Sher¬ 
iff,  asking  whether  they  should  get  a  search  warrant.  The  Sheriff  said  no,  so  the  officers  went  back  in  and 
did  a  thorough  search,  taking  photographs  and  removing  evidence. 

Hubbel  filed  a  motion  to  suppress  the  evidence  gathered  in  the  search.  At  an  evidentiary  hearing,  Carole 
Hubbel  testified  she  would  have  consented  to  the  search,  if  asked.  At  the  hearing,  five  months  after  the  in¬ 
cident,  she  gave  her  "retroactive  consent"  to  search  the  property.  District  Court  held  that  this  consent  jus¬ 
tified  the  search,  and  Hubbel  was  convicted  of  aggravated  assault.  He  appealed. 

The  Supreme  Court  first  examined  the  propriety  of  the  search  outside  the  house.  Applying  State  v.  Bullock 
(see  page  107)  to  this  case,  the  Court  noted  that  the  Hubbels  had  taken  no  steps  to  protect  their  property 
from  "plain  view"  —  no  fence,  no  gate,  no  shrubbery,  no  postings.  Thus,  Hubbel  had  no  reasonable  expec- 
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tation  of  privacy  regarding  the  property  around  the  home,  so  the  officers'  search  of  the  area  did  not  re¬ 
quire  a  warrant. 

On  the  other  hand,  said  the  Court,  the  officers'  search  inside  the  house  posed  significant  problems.  War¬ 
rantless  searches  are  permissible  only  with  a  few  exceptions,  one  of  them  being  free  and  voluntary  con¬ 
sent.  Does  that  include  "retroactive  consent"  after  the  search?  The  Court  took  this  on  as  an  issue  of  first 
impression  in  Montana. 

A  review  of  cases  from  other  jurisdictions  found  few  to  be  on  point,  and  even  those  cases  provided  little 
analysis.  In  sum,  though,  the  Court  sided  with  "the  better  view:  to  be  valid  and  qualify  as  an  exception  to 
the  warrant  requirement,  a  consent  must  precede  a  search."  Otherwise,  the  prospect  of  warrantless 
searches  poses  great  threats  to  individual  privacy  and  encourages  lawless  police  conduct:  "An  unlawful 
intrusion  may  be  viewed  as  expedient  on  the  off-chance  that  someone  with  authority  will  later  'consent.'" 
The  Court  reversed  Hubbel's  conviction  and  remanded  the  case. 


Hulse  v.  State  of  Montana,  Department  of  Justice  (1998)  —  criminal  (289  Mont  1, 961  P2d  75) 

In  this  case,  the  Supreme  Court  overruled  State  v.  Purdie  (see  page  97)  and  held  that  a  field  sobriety  test 
constitutes  a  search.  The  Court  further  said  that  a  "particularized  suspicion"  would  be  enough  to  support 
this  level  of  search. 

The  plaintiff-defendant  structure  of  this  case  stems  from  Mary  Hulse's  efforts  to  regain  her  driver  license. 

It  had  been  suspended  for  her  refusal  to  take  a  breath  test.  As  part  of  the  litigation,  Hulse  moved  to  sup¬ 
press  testimony  regarding  field  sobriety  tests  done  by  the  officer  who  arrested  her  for  DUI.  Hulse  argued 
that  the  tests  constitute  a  search  and  that  this  invasion  privacy  should  require  probable  cause.  Given  its 
recent  delineation  of  "informational  privacy"  in  State  v.  Nelson  (see  page  109),  the  Supreme  Court  agreed  to 
revisit  State  v.  Purdie. 

Hulse  pointed  to  similar  cases  in  Colorado  and  Oregon;  both  had  found  the  tests  to  be  searches  that  re¬ 
quired  probable  cause.  They  cited  the  "coordinative  characteristics"  of  the  tests;  people  don't  normally 
display  this  type  of  behavior  in  public.  The  Montana  Court  agreed,  "field  sobriety  tests  create  a  situation 
in  which  police  officers  may  observed  certain  aspects  of  an  individual's  physical  and  psychological  condi¬ 
tion  which  would  not  otherwise  be  visible."  The  tests  reveal  certain  information,  and  "this  information 
falls  within  the  zone  of  privacy  protected  by  Article  II,  Section  10  of  the  Montana  Constitution." 

"Because  an  individual  has  a  legitimate  privacy  interest  in  both  the  process  of  conducting  the  field  sobriety 
tests  and  in  the  information  revealed  by  the  tests,  this  privacy  interest  may  not  be  invaded  absent  a  com¬ 
pelling  state  interest,"  said  the  Court.  Getting  drunk  drivers  off  the  road  qualifies  as  a  compelling  state  in¬ 
terest.  Still,  procedural  safeguards  are  necessary  to  protect  people  from  unreasonable  searches.  Rather 
than  subscribing  to  the  Colorado  and  Oregon  requirements  of  probable  cause,  the  Court  agreed  with  an 
Arizona  case  supporting  particularized  suspicion:  "[W]e  conclude  that  the  State's  interest  in  administering 
field  sobriety  tests  based  upon  particularized  suspicion  substantially  outweighs  the  resulting  limited  in¬ 
trusion  into  an  individual's  privacy." 

"In  this  regard,"  continued  the  Court,  "we  note  that  particularized  suspicion  for  the  initial  stop  may  also 
serve  as  the  necessary  particularized  suspicion  for  the  administration  of  field  sobriety  tests  ..."  On  the 
other  hand,  the  officer  may  face  "an  escalating  situation,"  as  in  this  case  with  Hulse.  She  left  the  bar  at 
night  and  didn't  turn  on  her  headlights.  This  supported  the  officer's  "investigative  stop."  Her  appearance 
and  behavior  after  the  stop  provided  the  particularized  suspicion  for  the  field  sobriety  tests. 


State  of  Montana  v.  Bassett  (1999)  —  criminal  (294  Mont  327,  982  P2d  410) 

In  this  criminal  case,  the  Court  added  "the  nature  of  the  state's  intrusion"  to  its  interpretation  of  "unlaw- 
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ful  government  intrusion  into  privacy."  The  legitimate  presence  of  a  firefighter  in  a  home  did  not  justify  a 
warrantless  entry  into  the  same  home  by  law  enforcement. 

Stephen  Bassett's  house  caught  fire  on  October  20,  1996,  and  burned  like  hell.  Volunteer  firefighters  spent 
several  hours  fighting  the  blaze.  When  one  of  them  walked  through  the  house  on  mop-up  duty,  he  found 
marijuana  plants  in  a  bedroom  closet.  He  alerted  his  chief,  who  called  the  Flathead  County  Sheriff.  In 
about  half  an  hour,  a  deputy  arrived  and  went  on  the  premises.  He  seized  the  plants  and  paraphenalia; 
the  next  day,  Bassett  wTas  arrested.  Bassett  moved  to  suppress  the  evidence.  District  Court  held  that  the 
evidence  was  in  plain  view,  so  no  warrant  was  needed.  Further,  the  court  said  Bassett  had  no  reasonable 
expectation  of  privacy  in  the  bumed-out  shell  of  his  home.  Bassett  appealed. 

Bassett  pointed  out  that  the  plants  were  in  "plain  view"  only  if  one  were  standing  within  the  physical  di¬ 
mensions  of  the  house.  Further,  the  firefighter's  lawful  entry  did  not  justify  the  deputy's  warrantless  en¬ 
try.  The  State  argued  that  once  a  firefighters  had  lawfully  entered  the  home,  a  separate  state  agent's  entry, 
such  as  the  deputy's,  was  justified. 

The  question,  said  the  Supreme  Court,  was  whether  Bassett  had  a  reasonable  expectation  of  privacy  in  his 
fire-damaged  home.  The  damage  itself,  did  not  weaken  Bassett's  privacy  interest  in  his  home  and  belong¬ 
ings.  The  Court  noted  that,  in  part,  a  privacy  interest  hinges  on  "the  nature  of  the  state's  intrusion."  Here, 
the  deputy's  entry  had  nothing  to  do  with  the  cause  or  suppression  of  the  fire.  He  entered  solely  to  seize 
unrelated  criminal  evidence,  and  "this  was  not  a  situation  where  it  was  impractical  to  obtain  a  warrant." 
The  entry  was  unjustified,  and  the  evidence  should  be  suppressed.  The  Court  reversed  and  remanded. 

Justice  Turnage  dissented,  joined  by  Justice  Gray:  "Bassett  simply  did  not  retain  a  sufficient  privacy  inter¬ 
est  in  the  shell  of  his  bumt-out  home  to  prevent  the  deputy  sheriff  from  seizing  the  marijuana  plants 
which  the  firefighters  had  observed  in  plain  view." 


State  of  Montana  v.  Romain  (1999)  —  criminal  (295  Mont  152,  983  P2d  322) 

This  criminal  case  relies  on  State  v.  Bullock  as  precedent  (see  page  107).  The  Court  held  that  game  wardens 
violated  the  defendant's  privacy  when  the  entered  his  property. 

Acting  on  an  anonymous  tip,  two  wardens  and  an  intern  went  to  Romain's  property,  an  isolated  spot  be¬ 
tween  Fort  Benton  and  Chester.  The  property  is  fenced  and  posted,  and  Romain's  house  is  hidden  from 
view  by  trees  and  bushes.  The  wardens  drove  up  his  private  drive  and  found  a  cow  elk  in  the  back  of  his 
pickup.  They  spoke  with  Romain  and  confiscated  his  elk  tag.  The  next  day,  they  returned  with  a  search 
warrant  and  charged  Romain  with  three  violations  of  game  laws.  Justice  Court  dismissed  the  counts  when 
it  suppressed  the  evidence.  The  state  moved  the  case  into  District  Court,  which  allowed  the  evidence  and 
convicted  Romain.  He  appealed. 

The  Supreme  Court  reversed,  concluding  "that  the  present  case  is  indistinguishable  from  Bullock  ...  Ro¬ 
main's  expectation  of  privacy  was  reasonable."  One  of  the  warden's  had  been  to  Romain's  house  the  week 
before,  seeking  permission  to  cross  his  property.  This  visit,  said  the  Court,  didn't  grant  blanket  permission 
to  enter  the  property.  Even  though  Romain  granted  permission  to  view  the  elk  on  the  evening  in  question, 
"the  consent  was  given  only  after  the  officers  wrongfully  entered"  his  property. 


Armstrong ,  et  al.  v.  State  of  Montana  and  Mazurek  (1999)  —  criminal  (296  Mont  361, 989 
P2d  364) 

In  this  case  dealing  with  abortion,  the  Supreme  Court  held  that  the  right  of  privacy  protects  a  woman's 
right  to  obtain  a  pre-viability  abortion  from  the  health-care  provider  of  her  choosing.  Legislative  amend¬ 
ments  in  1995  to  prohibit  certified  physician  assistants  from  performing  abortions  held  no  compelling  state 
interest  to  infringe  on  the  right  of  privacy  and  were  therefore  unconstitutional. 
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The  plaintiffs  bringing  the  case  were  four  health-care  providers  and  their  clinic.  On  its  own,  the  Court 
raised  the  issue  of  standing:  did  the  plaintiffs  have  standing  to  assert  the  privacy  rights  of  their  patients? 
Although  none  of  the  parties  to  the  litigation  raised  this  issue,  the  Court  said  the  issue  was  too  important 
to  ignore.  '"The  statutes  challenged  by  the  heal  care  providers  here  directly  interdict  the  normal  function¬ 
ing  of  the  physician-patient  relationship  by  criminalizing  certain  procedures."  Following  the  lead  of  fed¬ 
eral  courts,  the  Court  accorded  providers  the  standing  to  assert  their  patients'  privacy  rights. 

The  run-up  to  this  case  began  in  1992,  when  anti-abortion  activists  urged  criminal  prosecution  of  the  pro¬ 
viders  for  violating  state  law.  A  section  of  the  Abortion  Control  Act  allowed  abortions  only  by  a  licensed 
physician  and  only  in  the  first  trimester  (except  in  a  hospital);  it  also  prohibited  advertising  abortion  ser¬ 
vices.  Plaintiffs  Armstrong  (a  doctor)  and  Cahill  (a  physician  assistant)  challenged  the  law  in  federal  court. 
The  State  agreed  to  a  permanent  injunction  against  enforcing  those  aspects  of  the  law. 

In  1995,  the  Legislature  passed  House  Bill  442,  amending  the  section  to  specifically  prohibit  physician  as¬ 
sistants  from  performing  abortions.  It  made  the  conduct  a  felony.  The  bill  also  reinstituted  the  first- 
trimester  and  advertising-ban  provisions.  Armstrong  and  Cahill  challenged  the  amendments  in  federal 
court.  Although  the  court  enjoined  enforcing  the  amendments  on  first  trimester  and  advertising,  it  denied 
a  preliminary  injunction  on  prohibiting  PAs  from  doing  abortions.  The  issue  advanced  to  the  US  Supreme 
Court,  which  said  the  plaintiffs  didn't  establish  the  odds  of  prevailing  on  the  merits  of  a  due-process 
claim.  The  plaintiffs  then  filed  this  case,  alleging  the  law  violated  due  process,  equal  protection,  and  the 
right  of  privacy.  District  Court  granted  a  preliminary  injunction,  limiting  its  scope  to  Armstrong  and  Ca¬ 
hill.  The  State  appealed. 

As  precedent  to  examining  this  facet  of  the  right  of  privacy,  the  Supreme  Court  leaned  heavily  on  Gryczan 
v.  State  (1997)  (see  page  111).  In  that  case,  the  Court  recognized  "personal  autonomy"  as  a  component  of 
the  right  of  privacy.  Gryczan  voided  state  law  making  homosexual  behavior  a  felony.  Beyond  that,  the 
Court  didn't  define  personal  autonomy  or  describe  its  scope.  Admitting  that,  the  Court  concluded,  "no  fi¬ 
nal  boundaries  can  be  drawn  around  the  personal  autonomy  component  of  the  right  of  individual  pri¬ 
vacy." 

In  this  case,  the  Court  found  that  "procreative  autonomy"  is  a  constitutionally  protected  part  of  personal 
autonomy.  The  right  of  privacy  must  give  way  to  a  compelling  state  interest.  Here,  the  Court  said  the 
State  has  no  compelling  interest  to  interfere  with  a  woman's  choice  "to  terminate  her  pre-viability  preg¬ 
nancy."  Were  it  so,  the  State  would  also  have  the  power  to  interfere  with  the  choice  to  carry  a  fetus  to 
term  and  could,  by  extension,  require  an  abortion.  Another  component  of  personal  autonomy  is  one's 
right  to  choose  or  refuse  medical  treatment. 

The  Court  recognized  limits  to  these  rights  when  necessary  "to  preserve  the  safety,  health  and  welfare  of  a 
particular  class  of  patients  or  the  general  public  from  a  medically  acknowledged,  bona  fide  health  risk." 
Beyond  that,  the  State  "has  neither  a  legitimate  presence  nor  voice"  in  the  relationship  between  patient 
and  health-care  provider:  "the  legislature  has  no  interest,  much  less  a  compelling  one,  to  justify  its  inter¬ 
ference  with  an  individual's  fundamental  privacy  right  to  obtain  a  particular  lawful  medical  procedure 
from  a  health  care  provider  that  has  been  determined  by  the  medical  community  to  be  competent  to  pro¬ 
vide  that  service  and  who  has  been  licensed  to  do  so."  The  Court  held  that  the  amendments  passed  in  HB 
442  (1995)  were  unconstitutional. 

Justice  Gray  specially  concurred,  joined  by  Chief  Justice  Tumage.  She  agreed  with  the  core  decision,  but 
felt  that  the  opinion  discussed  issues  "far  beyond  the  scope  of  this  case."  "I  do  not  join  in  those  portions  of 
the  opinion  which  cast  too  wide  a  net  and  which  implicitly  suggest  that  the  Legislature  has  no  role  at  all  in 
matters  relating  to  the  health  care  to  be  provided  to  the  people  of  Montana." 
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State  of  Montana  v.  McLees  and  Julius  (2000)  —  criminal  (298  Mont  15,  994  P2d  683) 

In  this  search-and-seizure  case,  the  defendant's  grandfather  owned  the  apartment  where  defendant  was 
staying  but  did  not  live  there.  The  grandfather  did  not  have  "controlling  authority"  to  consent  to  a  war¬ 
rantless  search  of  the  apartment  in  defendant's  absence.  Such  a  search  violated  the  defendant's  right  of 
privacy. 

The  Madison  County  Sheriff's  Office  was  investigating  two  burglaries  in  Harrison.  The  prime  suspect  was 
Travis  McLees,  who  they  learned  was  living  with  his  grandfather  Earl  in  Three  Forks.  The  deputy  sheriff 
knew  the  grandfather  well  and  paid  him  a  visit.  Earl  said  Travis  was  living  next  door  in  an  apartment  Earl 
owned.  He  and  the  deputy  went  into  the  apartment;  Travis  wasn't  there.  They  found  drug  paraphernalia 
and  items  from  one  of  the  burglaries.  The  deputy  called  Gallatin  County  for  someone  with  jurisdiction  to 
come  to  the  scene.  The  Three  Forks  Marshall  arrived  and  entered  the  apartment.  The  two  officers  dis¬ 
cussed  whether  they  should  have  a  warrant.  They  called  the  Gallatin  County  Attorney,  who  advise  them 
that  Earl's  consent  was  enough.  The  Marshall  got  a  consent  form,  and  Earl  signed  it.  The  officers  photo¬ 
graphed  the  scene  and  seized  evidence.  The  deputy  returned  a  few  days  later  and  again  entered  the 
apartment  on  Earl's  consent.  Travis  appealed  his  subsequent  conviction. 

McLees  argued  that  his  grandfather  didn't  have  sufficient  joint  control  over  the  apartment  to  consent  to 
the  search.  Earl's  house  and  the  apartment  were  physically  separate.  Earl  didn't  reside  in  the  apartment, 
nor  did  he  have  a  key  to  it.  The  State  maintained  that  Travis  was  Earl's  guest:  he  didn't  pay  rent  or  utili¬ 
ties,  nor  was  there  a  landlord-tenant  agreement.  The  Supreme  Court  concluded  that  "the  evidence  in  the 
record  is  insufficient  to  show  that  Earl  had  common  authority  over  the  apartment."  Thus,  the  warrantless 
search  violated  Travis's  right  of  privacy.  The  Court  reversed  District  Court's  ruling  on  the  evidence.  It  in¬ 
structed  the  court  to  determine  if  the  evidence  was  admissible  under  "independent  source"  or  "inevitable 
discovery"  rules. 


State  of  Montana  v.  Therriault  (2000)  —  criminal  (302  Mont  189, 14  P3d  444) 

A  probationer  under  "intense  supervision"  can  have  a  reasonable  expectation  of  privacy,  depending  on 
the  sentencing  court's  provisions.  A  probation  officer  who  entered  the  probationer's  house  without  cause 
or  consent  violated  the  right  of  privacy.  In  this  case,  the  evidence  obtained  was  still  allowed,  because  the 
information  also  came  about  through  an  "independent  source." 

Upon  conviction  for  seven  felonies,  Chad  Therriault  received  a  suspended  sentence  and  went  into  the  In¬ 
tensive  Supervision  Program.  As  a  condition  of  sentence,  he  was  required  to  "submit  himself,  his  vehicle, 
and  his  residence  to  search  at  any  time  by  lawful  authorities  upon  reasonable  request  of  his  Probation  Of¬ 
ficer."  Therriault  made  spotty  progress  in  the  program  and  neared  completion  of  intensive  supervision. 
This  meant  he'd  be  able  to  go  onto  regular  probation. 

One  evening,  his  probation  officer  came  to  Therriault's  house  for  a  routine  check.  When  there  was  no  re¬ 
sponse  to  knocking,  the  PO  opened  the  door  and  called  out.  No  one  was  home.  The  PO  entered  the  home 
and  found  information  tying  Therriault  to  an  underage  girl  (an  inclination  that  led  to  Therriault's  legal 
problems  to  begin  with). 

The  State  petitioned  to  revoke  Therriault's  probation.  He  moved  to  suppress  all  evidence  resulting  from 
the  PO's  entry  into  his  home.  District  Court  denied  his  motion  and  found  that  he  had  violated  the  terms  of 
his  suspended  sentence.  The  court  sentence  him  to  prison,  and  Therriault  appealed. 

On  appeal,  Therriault  acknowledge  his  reduced  privacy  as  a  probationer.  Still,  he  argued,  that  status 
doesn't  provide  open  access  to  his  home  by  his  PO.  Given  his  specific  sentencing  conditions,  the  Supreme 
Court  found  that  "Therriault  could  expect  that  an  intrusion  into  the  privacy  of  his  home  would  not  occur 
unless  [his  PO]  had  reasonable  cause  and  first  posed  a  reasonable  request."  The  PO's  entry  into  Therri¬ 
ault's  home  was  unlawful. 
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That  didn't  mean  that  Therriault  was  out  of  the  woods.  Part  of  the  PO's  routine  check  was  a  visit  with 
Therriault's  next-door  neighbor,  also  his  sister.  She  said  she  had  seen  a  young  girl  at  his  home  and  asked 
about  the  legal  age  of  consent.  The  PO  returned  later  the  same  evening  when  Therriault  was  home  and 
found  the  girl  in  the  home.  This  "independent  source"  information  was  enough  to  justify  seeking  to  re¬ 
voke  Therriault's  probation. 


State  of  Montana  v.  Elison  (2000)  —  criminal  (302  Mont  228, 14  P3d  456) 

Montana's  right  of  privacy  overrides  the  "automobile  exception"  crafted  by  the  US  Supreme  Court.  Under 
the  automobile  exception,  a  person  has  a  reduced  expectation  of  privacy  in  a  vehicle  because  of  its  mobility 
and  the  fact  that  vehicles  are  heavily  regulated.  The  Montana  court  ruled  that  a  person  has  a  reasonable 
expectation  of  privacy  regarding  items  that  are  not  in  plain  view  in  a  vehicle.  When  a  police  officer 
searched  behind  the  seat  of  Elison's  pickup  without  consent  and  without  a  warrant,  he  violated  the  right  of 
privacy.  No  "exigent  circumstances"  existed  to  justify  the  warrantless  search 

This  case  involved  a  "ride-along"  -  a  civilian  accompanying  a  police  officer  on  patrol.  As  the  two  were 
cruising  downtown  Billings  around  midnight,  the  civilian  noticed  another  driver  lighting  a  small  brass 
pipe.  The  officer  didn't  see  it,  but  when  the  civilian  mentioned  it,  the  officer  stopped  the  other  driver,  Eli¬ 
son.  The  officer  had  Elison  outside  the  pickup,  he  asked  him  where  the  pipe  was;  Elison  said  he  had 
thrown  it  out  the  window.  When  asked  if  there  was  pot  in  the  truck,  Elison  said  he  had  tucked  it  behind 
the  seat.  The  officer  opened  the  pickup  door  and  titled  the  seatback  forward.  He  found  a  container  in  the 
back  compartment.  Tests  later  confirmed  it  contained  marijuana.  Elison  then  consented  to  a  search  of  the 
truck.  The  evidence  led  to  his  conviction  for  possession  of  dangerous  drugs  after  his  motion  to  suppress 
was  denied.  Elison  appealed. 

The  Supreme  Court  first  affirmed  District  Court's  holding  that  the  police  officer  had  a  "particularized  sus¬ 
picion"  that  justified  stopping  Elison.  Although  the  officer  didn't  observe  the  suspicious  smoking,  the  ci¬ 
vilian  did.  As  an  "informant,"  the  civilian  wasn't  anonymous,  and  he  gave  objective  information  that 
aroused  a  justified  suspicion. 

District  Court  had  found  that  the  officer's  initial  search  of  Elison's  truck  without  a  warrant  was  based  on 
probable  cause  and  "exigent  circumstances":  it  would  be  hard  to  get  a  search  warrant  at  midnight,  and  in 
the  meantime,  someone  might  move  the  truck.  The  prosecution  relied  on  the  US  Supreme  Court's  "auto¬ 
mobile  exception"  to  a  search  warrant:  (1)  vehicles  are  readily  mobile,  (2)  due  to  pervasive  regulation  of 
vehicles,  people  have  a  reduced  expectation  of  privacy.  The  Montana  Court  agreed  that  it  recognized  an 
automobile  exception,  given  probable  cause  and  exigent  circumstances.  However,  the  Court  went  on  to 
say  that  exigent  circumstances  require  close  scrutiny  under  Montana's  right  of  privacy. 

The  Court  declared  that  Montana  has  no  automobile  exception  to  a  search  warrant.  Elison  had  a  reason¬ 
able  expectation  of  privacy  regarding  items  stowed  behind  the  seat  of  his  truck.  The  Court  put  little  stock 
in  the  US  Supreme  Court's  reduced  expectation  of  privacy:  if  a  person  makes  the  effort  to  stow  items  out 
of  plain  view,  the  right  of  privacy  attaches.  The  State  has  a  compelling  interest  to  violate  that  privacy 
when  investigating  criminal  behavior.  The  State  must  follow  procedural  safeguards:  a  warrant,  a  plain- 
view  search,  a  search  incident  to  arrest,  or  exigent  circumstances. 

"The  State  bears  the  heavy  burden  of  showing  the  existence  of  exigent  circumstances  and  can  meet  that 
burden  only  by  demonstrating  specific  and  articulable  facts."  Here,  District  Court  erred  in  fining  exigent 
circumstances:  there  were  no  facts  to  support  the  assumptions  that  someone  might  move  Elison's  truck  or 
that  a  warrant  would  be  hard  to  get.  On  this  issue  of  evidence,  the  Court  reversed  and  remanded. 
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State  of  Montana  v.  Bauer  (2001)  —  criminal  (307  Mont  105, 14  P3d456) 

Search  and  seizure:  Officer  arrested  minor  for  possession  of  alcohol,  second  offense.  At  the  detention  cen¬ 
ter,  the  inventory  search  revealed  cocaine  in  the  defendant's  possession.  Defendant  sought  to  suppress  the 
evidence  based  on  the  argument  that  he  should  not  have  been  arrested  in  the  first  place.  Having  been  ar¬ 
rested  and  taken  into  custody,  then  searched,  said  Bauer,  violated  his  constitutional  right  of  privacy  and 
right  to  be  free  from  unreasonable  search  and  seizure.  The  Supreme  Court  agreed,  holding  that  "it  is  un¬ 
reasonable  for  a  police  officer  to  effect  an  arrest  and  detention  for  a  non-jailable  offense  when  there  are  no 
circumstances  to  justify  an  immediate  arrest."  The  officer  should  simply  issue  a  notice  to  appear. 


State  of  Montana  v.  Bilant  (2001)  —  criminal  (307  Mont  113, 36  P3d883) 

Obtaining  medical  information  from  the  suspect's  medical  provider  over  the  phone  violated  the  suspect's 
right  of  privacy.  However,  this  was  not  reversible  error;  sufficient  probable  cause  existed  to  justify  the  in¬ 
vestigative  subpoena  that  later  discovered  the  same  medical  information. 

Following  an  auto  accident,  Bilant  was  arrested  for  driving  under  the  influence.  He  voluntarily  told  a 
Highway  Patrol  officer  that  he  was  taking  a  prescription  pain  reliever  and  gave  the  name  of  his  doctor. 
The  officer  phoned  the  doctor's  office,  and  the  provider  gave  detailed  information  about  the  prescription. 
Bilant  later  denied  his  statement  about  the  pain  reliever.  District  Court  issued  an  investigative  subpoena 
to  the  health  care  provider,  which  then  turned  over  Bilant's  entire  file.  Bilant  moved  to  suppress  the  in¬ 
formation.  District  Court  denied  the  motion,  and  Bilant  plea-bargained  a  conviction  on  negligent  endan- 
germent,  which  he  then  appealed. 

The  Supreme  Court  compared  this  case  to  State  v.  Nelson  (see  page  109),  and  recognized  that  the  Uniform 
Health  Care  Information  Act  covers  medical  providers,  not  law  enforcement.  However,  the  constitutional 
right  of  privacy  can  apply  to  the  same  information.  "We  hold  that  Officer  Kinsey  conducted  an  illegal 
search  when  she  sought  constitutionally  protected  private  medical  information  from  Bilant's  health  care 
provider  without  the  benefit  of  an  investigative  subpoena  ..."  Nonetheless,  there  was  ample  evidence  to 
support  the  subpoena  that  District  Court  did  issue:  "Even  when  the  medical  information  subject  to  sup¬ 
pression  has  been  excised,  the  remaining  evidence  presented  in  the  affidavit  establishes  probable  cause  ..." 


State  of  Montana  v.  Hardaway  (2001)  —  criminal  (307  Mont  139, 36  P3d  900) 

The  Supreme  Court  ruled  that  swabbing  a  suspect's  own  blood  from  his  hands  following  an  arrest  consti¬ 
tuted  a  search;  probable  cause  and  a  search  warrant  would  be  necessary  to  support  the  search.  The  deci¬ 
sion  overruled  State  v.  Holzapfel  (see  page  100). 

Responding  a  break-in  at  a  Billings  residence,  one  police  officer  observed  blood  on  doorknobs,  light 
switches,  and  other  items.  A  separate  officer  patrolling  the  area  stopped  Jason  Hardaway  near  the  scene. 
When  Hardaway  removed  his  gloves,  the  officer  saw  fresh  blood  and  cuts  on  the  suspect's  hands.  After 
Hardaway's  arrest,  techs  at  the  jail  photographed  his  hands  and  swabbed  some  of  the  blood  to  send  to  the 
State  Crime  Lab.  The  results  matched  the  blood  found  at  the  scene  of  the  break-in.  Hardaway  sought  to 
suppress  this  evidence,  saying  the  swabbing  was  a  search  done  without  a  warrant  or  his  permission.  Dis¬ 
trict  Court  denied  the  motion,  and  Hardaway  appealed  his  subsequent  conviction. 

Responding  to  Hardaway's  appeal,  the  State  argued  that  the  swabbing  didn't  constitute  a  search.  And 
even  if  it  did,  it  was  "incident  to  a  lawful  arrest"  and  didn't  require  a  warrant.  The  Supreme  Court  com¬ 
pared  the  facts  with  a  1973  US  Supreme  Court  case,  Cupp  v.  Murphy  (412  U.S.,  291,  93  S.Ct.  2000).  In  that 
case,  police  had  scraped  foreign  matter  under  the  fingernails  of  a  suspect;  the  results  implicated  him  in  the 
murder  of  his  wife.  The  federal  Court  deemed  the  action  a  search  subject  to  probable  cause  and  a  warrant. 
The  Montana  Court  recognized  that  it  hadn't  paid  much  attention  to  Cupp.  That  changed:  "Today,  we 
adopt  Cupp's  analysis  of  what  constitutes  a  search." 
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The  Court  continued,  "contrary  to  our  previous  holding  in  Holzapfel,  we  conclude  that  Hardaway  ...  had  a 
reasonable  expectation  of  privacy  as  to  his  person  and  personal  security."  Swabbing  the  blood  from  his 
hands  rose  to  the  level  a  search:  "While  his  hands  and  the  blood  upon  them  were  exposed  to  the  public  for 
viewing,  it  was  not  the  viewing  that  constituted  the  search;  it  was  the  swabbing." 

Was  the  search  properly  incidental  to  a  lawful  arrest?  The  Court  found  that  federal  case  law  on  this  issue 
had  "a  long  and  confusing  history."  However,  the  Court  concluded  that  the  search  at  issue  here  would  be 
permissible.  Montana  law,  though,  involves  a  "greater  right  to  privacy"  requiring  additional  scrutiny. 
While  noting  that  Hardaway  was  lawfully  arrested,  the  Court  said  that  fact  alone  did  not  justify  a  war¬ 
rantless  search  incident  to  the  arrest.  In  this  area,  "Montana  also  has  a  confusing  history  of  case  law." 

Statutory  law  added  to  the  mix;  46-4-5-102,  MCA,  allows  a  search  under  four  conditions:  (1)  to  protect  the 
officer  from  attack,  (2)  to  prevent  escape,  (3)  to  seize  the  fruits  of  the  crime,  and  (4)  to  seize  things  used  in 
committing  the  crime  or  showing  evidence  of  the  crime.  The  Court  noted  that  the  first  three  conditions 
"are  obvious  examples  of  exigent  circumstances"  that  preclude  a  search  warrant.  The  fourth  condition 
was  more  troubling,  as  it  would  seem  "to  justify  a  warrantless  search  even  when  exigent  circumstances  do 
not  exist." 

After  lengthy  analysis,  the  Court  concluded  that  a  warrantless  search  under  the  fourth  condition  requires 
"specific  and  articulable  exigent  circumstances."  They  weren't  present  in  Hardaway's  case.  He  was  in 
custody;  he  had  no  means  of  destroying  the  evidence.  He  could  either  have  consented  to  the  swabbing  or 
waited  for  a  warrant.  "Either  way,  the  evidence  was  going  nowhere."  The  Court  reversed  District  Court. 

Justice  Trieweiler  specially  concurred.  He  disagreed  that  federal  case  law  would  allow  this  sort  of  search. 
Chief  Justice  Gray  specially  concurred  on  different  grounds.  It's  plain  English,  she  wrote:  "the  search  was 
not  incident  to  arrest  under  46-4-5-102,  MCA,  because  it  did  not  occur  'at  or  during  the  time  that'  the  arrest 
was  effected."  Once  the  suspect  is  detained,  transported,  and  subject  to  "the  post-arrest  process,"  the 
statutory  conditions  allowing  a  warrantless  search  have  evaporated. 

Justice  Rice  dissented.  He  agreed  with  the  Court's  holding  that  swabbing  Hardaway's  hands  constituted  a 
search.  He  disagreed  with  the  conclusion  that  exigent  circumstances  were  lacking.  Rice  wrote  that  the 
blood  on  Hardaway's  hands  was  "subject  to  loss  precisely  because  it  'could  be  washed  away  unless  taken 
at  once.'" 


Van  der  hule  v.  State  of  Montana  (2001)  —  criminal  (unpublished;  2001  MT315N) 

In  this  non-precedent  decision,  the  Supreme  Court  said  a  sexual  offender  who  has  completed  his  sentence 
must  still  maintain  sexual-offender  registration  with  the  Department  of  Justice. 

Van  der  hule  served  about  10  years  on  his  felony  conviction,  receiving  parole  in  1993.  While  on  parole,  he 
never  registered  as  a  sexual  offender.  He  discharged  his  sentence  in  1996.  Three  years  later,  the  Depart¬ 
ment  of  Justice  directed  him  to  update  his  registration.  Van  der  hule  filed  a  petition  in  district  to  restrain 
the  department  from  listing  him  as  a  sexual  offender.  District  Court  noted  that  the  1997  Legislature  made 
the  registration  law  retroactive  to  the  time  period  that  would  have  include  Van  der  hule.  However,  said 
the  court,  he  had  already  discharged  his  sentence  when  the  Legislature  acted.  District  Court  ruled  that 
Van  der  hule  didn't  have  to  register,  and  the  State  appealed. 

Van  der  hule  argued  that  discharging  his  sentence  resulted  in  restoration  of  his  rights,  including  the  right 
of  privacy.  The  Supreme  Court  ruled  that  Van  der  hule  was  subject  to  the  registration  law  when  it  was 
first  passed  in  1989,  even  if  he  never  complied.  And  he  was  subject  to  the  later  amendments  requiring  life¬ 
long  registration.  The  Court  reversed  District  Court  and  remanded  the  case. 

Justice  Trieweiler  dissented.  He  said  that  the  full  restoration  of  rights  included  the  right  of  privacy.  A  ret- 
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roactive  provision  in  law  enacted  after  Van  der  hule  completed  his  sentence  "constituted  a  further  and 
substantial  invasion  of  his  right  of  privacy." 


State  of  Montana  v.  Boyer  (2002)  —  criminal  (308  Mont  276 , 42  P3d  771) 

An  angler  has  no  reasonable  expectation  of  privacy  regarding  the  contents  of  a  "live  well"  in  a  fishing 
boat.  This  case  began  when  a  game  warden  approached  an  anchored  boat  that  appeared  unoccupied. 
Boyer  sat  up,  saying  he  had  been  napping.  Boyer  said  he  had  been  fishing.  Warden  asked  to  see  his  fish¬ 
ing  license  and  asked  him  to  bring  out  his  catch  from  the  boat's  live  well.  Boyer  hesitated,  then  brought 
out  eight  fish.  The  warden  tied  onto  Boyer's  boat  and  stepped  on  the  back  platform  to  look  in  the  well, 
where  he  saw  more  fish.  He  then  cited  Boyer  for  exceeding  the  catch  limit. 

Justice  court  convicted  Boyer.  He  appealed  to  District  Court  and  moved  to  suppress  evidence,  saying  (1) 
the  warden  should  not  have  "stopped"  his  boat,  (2)  the  warden  had  no  right  to  demand  to  see  Boyer's  li¬ 
cense,  (3)  the  warden  had  no  right  to  demand  to  see  Boyer's  catch,  and  (4)  the  warden  boarding  Boyer's 
boat  was  an  illegal  search  and  invasion  of  privacy.  District  Court  denied  the  motion  and  upheld  the  con¬ 
viction.  Boyer  appealed. 

The  Supreme  Court  made  short  work  of  Boyer's  objections.  The  warden  lawfully  approached  Boyer's 
boat.  Montana  law  requires  a  person  to  show  his  or  her  license  when  a  warden  requests  it.  The  law  also 
requires  showing  wildlife  or  fish  taken  in  the  field;  no  privacy  attaches  to  that.  With  regard  to  boarding 
the  boat,  the  Court  held  that  the  game  warden  had  a  "particularized  suspicion  justifying  an  investigative 
stop."  Further,  Boyer  didn't  have  a  reasonable  expectation  of  privacy  regarding  the  contents  of  his  boat's 
live  well.  Nor  did  he  have  such  an  expectation  regarding  the  platform  on  his  boat,  which  the  Court  lik¬ 
ened  to  a  front  porch. 

Justice  Nelson  entered  a  vigorous  dissent,  saying  that  Boyer  enjoyed  a  right  of  privacy  in  the  areas  of  his 
boat  that  were  not  in  plain  view.  Boyer  may  not  have  had  a  right  of  privacy  regarding  the  fish  he  had 
caught,  but  he  did  have  a  right  of  privacy  regarding  the  container  they  were  in.  The  fish  were  not  in 
"plain  view"  until  the  warden  boarded  the  boat,  and  he  had  no  authority  to  board  the  boat  without  prob¬ 
able  cause.  Justice  Trieweiler  joined  in  the  dissent. 


State  of  Montana  v.  Lovegren  (2002)  —  criminal  (310  Mont  358 , 51  P3d  471) 

This  DUI  case  addressed  the  "community  caretaker  doctrine,"  in  which  a  law  enforcement  officer  is  justi¬ 
fied  in  checking  on  the  welfare  of  a  motorist.  In  this  case,  that  "welfare  check"  gave  rise  to  a  particularized 
suspicion  that  the  driver  was  under  the  influence,  warranting  further  investigation. 

A  deputy  sheriff  on  patrol  came  across  Lovegren's  car  parked  on  the  side  of  a  highway  at  3  a.m.  The  mo¬ 
tor  was  running,  and  Lovegren  was  in  the  driver's  seat,  apparently  asleep.  He  didn't  respond  to  the  dep¬ 
uty's  knock  on  the  window,  so  the  deputy  opened  the  driver-side  door.  Lovegren  woke  and  immediately 
said  he  had  been  drinking.  This  admission  and  other  evidence  led  to  field  sobriety  tests.  Lovegren  was  ar¬ 
rested  and  convicted,  despite  his  motion  to  suppress  evidence  due  to  allegedly  illegal  search  and  seizure. 
Lovegren  appealed. 

The  Supreme  Court  recognized  that  it  was  squarely  addressing  the  community  caretaker  doctrine  for  the 
first  time.  In  examining  cases  from  other  jurisdictions,  the  Court  also  recognized  Montana's  heightened 
right  of  privacy  under  Article  II,  Section  10  of  the  state  constitution.  The  Court  formulated  a  case-by-case 
test  in  relation  to  the  community  caretaker  doctrine.  (1)  The  officer  must  note  objective  facts  leading  to  a 
belief  that  a  citizen  is  in  need  of  help.  (2)  If  the  citizen  needs  help,  the  officer  may  take  appropriate  action 
to  give  it.  (3)  Once  the  officer  provides  appropriate  help  or  determines  it's  not  needed,  constitutional  pro¬ 
tections  of  privacy  and  against  unreasonable  search  and  seizure  kick  in. 
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In  this  case,  the  deputy  had  legitimate  reasons  to  check  on  Lovegren's  welfare,  even  to  the  extent  of  open¬ 
ing  his  car  door.  At  that  point,  particularized  suspicion  took  over,  justifying  the  investigation  that  led  to 
Lovegren's  arrest. 


State  of  Montana  v.  Logan  (2002)  —  criminal  (311  Mont  239, 53  P3d  1285) 

This  appeal  on  a  motion  to  suppress  evidence  hinged  on  the  lack  of  exigent  circumstances  to  justify  the 
warrantless  search  of  a  car.  It  began  with  a  routine  traffic  stop  for  unlighted  rear  license  plate.  The  three 
people  in  the  vehicle  turned  up  having  past  records,  so  the  police  officer  summoned  a  canine  unit.  The 
drug-sniffing  dog  alerted  outside  and  inside  the  car  to  drugs,  resulting  in  the  arrest  of  Evelyn  Logan. 

In  District  Court,  Logan  moved  to  suppress  the  evidence,  citing  a  lack  of  particularized  suspicion.  The  of¬ 
ficer  had  no  reason  to  think  drubs  were  present,  so  using  the  sniffer  dog  was  unjustified.  District  Court 
denied  the  motion,  ruling  that  no  privacy  interest  is  vested  in  the  air  outside  a  vehicle.  On  a  motion  to  re¬ 
consider,  Logan  raised  the  bar:  the  officer  lacked  probable  cause  and  exigent  circumstances  to  have  the 
dog  sniff  inside  the  vehicle.  District  Court  denied  the  motion,  and  Logan  appealed. 

Citing  State  v.  Elison  (see  page  118),  the  Supreme  Court  held  that  the  traffic  stop  lacked  exigent  circum¬ 
stances  that  could  justify  a  warrantless  search.  Even  the  arresting  officer  had  testified  that  nothing  would 
have  prevented  him  from  getting  a  warrant.  The  Court  reversed  and  remanded,  noting  that  the  lack  of 
exigent  circumstances  controlled.  Even  if  the  officer  had  particularized  suspicion  to  call  for  the  canine 
unit,  there  were  no  exigent  circumstances  to  justify  searching  inside  the  car. 


State  of  Montana  v.  Olson  (2002)  —  criminal  (311  Mont  270, 55  P3d  935) 

This  is  another  appeal  on  a  motion  to  suppress  evidence.  The  defendant  asserted  both  right  of  privacy  and 
right  to  be  free  from  unreasonable  search  and  seizure.  The  Supreme  Court  decided  in  her  favor  on  the  lat¬ 
ter;  it  declined  to  address  the  right  of  privacy. 

Two  Yellowstone  County  deputies  went  to  Kathy  Olson's  home  to  arrest  her  for  failure  to  appear.  In  try¬ 
ing  to  rouse  a  response  at  the  house,  the  deputies  went  around  back.  There,  they  found  a  friend  of  Olson's 
coming  out  the  back  door.  With  the  friend  in  the  lead,  the  deputies  entered  the  kitchen;  Olson  was  in  the 
doorway  between  kitchen  and  living  room.  She  was  arrested  and  cuffed,  and  one  of  the  deputies  looked 
into  the  living  room.  He  noticed  a  marijuana  bong  on  a  table.  This  led  to  a  "walk-through"  by  the  deputy, 
and  he  found  several  items  of  contraband  and  paraphernalia.  Shortly  after,  both  Olson  and  her  friend  con¬ 
sented  to  a  search  of  the  house. 

In  District  Court,  Olson  moved  to  suppress  the  evidence.  District  Court  denied  the  motion,  ruling  that  the 
bong  was  in  plain  view.  The  deputy's  walk-through  was  a  justified  "protective  sweep"  of  the  premises  in¬ 
cident  to  Olson's  arrest.  Following  her  felony  conviction,  Olson  appealed. 

Olson  conceded  that  the  deputies  were  lawfully  in  her  kitchen.  She  disputed  the  "plain  view"  conclusion, 
and  the  Supreme  Court  examined  it  closely.  "To  justify  seizing  evidence  under  the  plain  view  doctrine," 
said  the  Court,  "a  law  enforcement  officer  must  be  lawfully  located  in  a  place  from  which  the  evidence  can 
be  plainly  seen,  the  incriminating  nature  of  the  evidence  must  be  immediately  apparent,  and  the  officer 
must  have  a  lawful  right  of  access  to  the  object."  In  Olson's  house,  a  short  hallway  separated  the  kitchen 
and  living  room.  The  bong  was  not  in  plain  view  from  the  kitchen;  the  officer  had  to  lean  through  the 
doorway  to  see  it.  Further,  there  were  no  "articulable  facts"  to  justify  the  protective  sweep  of  Olson's 
home.  The  Court  reversed,  ruling  that  the  evidence  should  have  been  suppressed. 


State  of  Montana  v.  Martinez  and  Olson  (2003)  -  criminal  (314  Mont  434, 67  P3d  2074) 

The  Supreme  Court  held  that  a  tip  to  police  from  a  confidential  informant  does  not  justify  an  investigative 
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stop  of  the  suspect.:  "Even  though  an  investigative  stop  is  conceived  to  be  a  brief  governmental  intrusion, 
if  an  unreliable  tip  provides  the  only  grounds  for  the  detention,  the  stop  constitutes  an  unconstitutional  in¬ 
fringement  of  an  individual's  right  to  privacy." 

Billings  police  received  a  tip  that  Martinez  would  be  bringing  marijuana  from  Oregon.  The  police  depart¬ 
ment  engaged  the  tipster,  a  woman  with  a  criminal  record,  as  a  confidential  informant.  All  the  informa¬ 
tion  she  gave  them  checked  out.  Police  kept  Martinez  under  surveillance  for  a  couple  days.  The  tipster 
then  told  police  that  Martinez  and  Olson  would  travel  to  Bozeman,  and  another  source  of  information  de¬ 
scribed  the  truck  they  were  driving.  In  concert  with  the  Highway  Patrol,  the  police  stopped  them  on  1-90 
and  found  15  pounds  of  marijuana.  The  defendants'  motion  to  suppress  evidence  was  denied,  and  they 
appealed. 

The  Court  addressed  the  issue  as  one  of  "particularized  suspicion"  for  an  investigative  stop.  The  State  ar¬ 
gued  two  grounds:  1)  the  truck  Martinez  was  driving  had  no  license  plates,  and  law  enforcement  needed 
to  check  the  temporary  sticker,  and  2)  tips  from  the  confidential  informant. 

The  Court  agreed  that  checking  the  sticker  was  grounds  for  a  stop.  However,  "once  that  limited  purpose 
of  the  stop  had  been  accomplished,  no  further  police  intrusion  was  warranted,  and  the  investigative  stop 
related  to  drub  possession  was  not  justified  thereby."  The  Court  disagreed,  though,  that  the  tips  sup¬ 
ported  particularized  suspicion:  "The  heightened  protection  of  individual  privacy  in  Montana  demands 
our  divergence  from  federal  jurisprudence  regarding  the  use  of  tips  as  the  basis  for  particularized  suspi¬ 
cion." 

The  Court  based  its  holding  on  a  lengthy  analysis  of  the  "reliability  of  the  informant,"  concluding  that  she 
was  unreliable.  Since  two  days  of  police  surveillance  turned  up  no  other  evidence  of  criminal  conduct  by 
Martinez,  the  tips  themselves  were  not  enough  to  justify  stopping  him  and  Olson.  By  a  five-to-two  major¬ 
ity,  the  Court  reversed  and  remanded.  Justice  Rice  dissented  on  the  issue  of  the  informant's  reliability. 
Justice  Cotter  joined  in  dissent. 


State  of  Montana  v.  Hamilton  (2003)  -  criminal  (314  Mont  507,  67  P3d  871) 

How  much  may  police  rifle  through  a  lost  wallet  that's  turned  in?  Only  enough  to  find  out  who  it  belongs 
to,  concluded  the  Court. 

Kallie  Hamilton  lost  her  wallet,  and  someone  took  it  to  the  Bozeman  Police  Department.  When  the  closure 
flap  was  opened,  Hamilton's  license  and  checkbook  were  immediately  visible.  Bozeman  police  also 
opened  a  zippered  compartment,  where  they  found  Roxilox,  a  controlled  narcotic.  After  she  was  charged 
with  a  felony,  Hamilton  moved  to  suppress  the  evidence.  District  Court  held  that  she  had  an  expectation 
of  privacy  with  regard  to  her  lost  wallet,  but  it  wasn't  a  reasonable  expectation. 

On  appeal,  the  case  came  before  the  Supreme  Court  as  one  of  first  impression:  do  police  need  a  warrant  to 
search  through  a  lost  wallet?  First  off,  the  Court  found  that  Hamilton's  expectation  of  privacy  was  reason¬ 
able.  "Few  things  are  more  inherently  private  than  the  contents  of  a  wallet  or  purse."  The  Court  distin¬ 
guished  between  "abandoned"  and  "lost"  property.  When  someone  abandons  property,  the  person  for¬ 
feits  any  privacy  regarding  that  property.  Not  so  for  lost  property,  said  the  Court:  "every  person  who  has 
a  reasonable  expectation  of  privacy  in  property  maintains  that  expectation  even  though  the  property  has 
been  misplaced." 

Bozeman  police  had  defended  their  action  as  an  "inventory  search."  Precedent  provided  some  support: 
State  v.  Sawyer  (see  page  91)  said  law  enforcement  could  use  some  means  to  protect  against  claims  of  lost 
or  stolen  property  under  its  control.  State  v.  Pastos  (see  page  106)  justified  an  inventory  search  of  an  ar¬ 
restee  to  preserve  safety.  The  Court  found  no  safety  issue  in  the  contents  of  a  wallet:  "there  was  no  risk 
that  Hamilton  would  pull  a  weapon  out  of  her  lost  wallet."  Under  these  circumstances,  police  should  limit 
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their  search  to  "the  least  intrusive  means  necessary  to  identify  the  owner  and  secure  the  property."  The 
Court  held  that  all  evidence,  including  Hamilton's  statements,  must  be  suppressed. 


State  of  Montana  v.  Tackitt  (2003)  -  criminal  (315  Mont  81,  67  P3d  295) 

Can  police  use  a  drug-sniffing  dog  to  check  out  a  car  parked  in  a  publicly  accessible  spot?  Not  without  a 
"particularized  suspicion,"  said  the  Supreme  Court.  And  this  case  lacked  it. 

This  case  started  with  an  anonymous  tip  to  the  Northwest  Drug  Task  Force  in  Kalispell.  The  caller  said 
James  Tackitt  was  selling  marijuana.  The  caller  gave  information  about  Tackitt's  residence  and  car,  which 
police  checking  confirmed.  Police  checked  Tackitt's  record;  several  years  prior,  he  had  been  convicted  of 
possessing  paraphernalia  and  had  been  under  suspicion  for  drug  trafficking.  Police  than  took  Dantz  the 
drug-sniffing  dog  to  the  trailer  park  where  Tackitt  lived.  The  dog  alerted  to  the  trunk  of  Tackitt's  car.  The 
police  then  got  a  search  warrant.  They  didn't  find  any  evidence  in  the  car,  but  they  did  find  over  three 
pounds  of  pot  in  Tackitt's  home. 

On  Tackitt's  motion  to  suppress  evidence.  District  Court  held  that  he  had  no  privacy  attached  to  the  odors 
coming  from  his  car.  Even  if  he  did,  said  the  court,  police  had  a  particularized  suspicion  to  sniff  around 
his  car.  Tackitt  appealed. 

First,  the  Court  cited  State  v.  Elison  (see  page  118)  and  said  "Tackitt  had  a  reasonable  expectation  that  any¬ 
thing  stored  in  the  trunk  of  his  vehicle  would  remain  private."  The  Court  pointed  out  that  this  privacy  at¬ 
tached  to  the  car,  not  the  area  next  to  his  home  where  the  car  was  parked.  Using  a  dog  to  sniff  around  the 
car  constituted  a  search  under  Montana's  Constitution  (Article  II,  Sections  10  and  11).  Tackitt  argued  that 
such  a  search  required  a  warrant  supported  by  probable  cause.  The  Court  agreed  with  the  State  that  the 
nature  of  the  police  intrusion  required  only  a  particularized  suspicion  of  criminal  behavior.  "Accordingly, 
we  hold  that  when  a  person  maintains  control  of  a  container  in  which  he  has  a  reasonable  expectation  of 
privacy,  but  where  the  odors  from  that  container  are  freely  exposed  to  the  public,  particularized  suspicion 
is  required  for  the  use  of  a  canine  to  detect  those  odors." 

District  Court  had  held  that  police  had  sufficiently  corroborated  the  anonymous  tipster's  information  to 
support  particularized  suspicion.  The  Supreme  Court  disagreed.  Aside  from  finding  out  where  Tackitt 
lived  and  what  he  drove,  the  police  had  little  to  go  on.  No  one  could  identify  who  provided  the  tips. 
Tackitt's  record  was  "stale,"  with  no  evidence  tying  prior  activity  or  suspicion  to  current  activity.  The 
Court  reversed  and  remanded. 

Justice  Rice  specially  concurred.  He  disagreed  "that  contraband  odor  which  emanate  into  public  places 
from  within  a  closed  trunk  are  shrouded  with  a  privacy  protection  that  would  apply  in  all  cases  ..."  But 
Rice  also  disagreed  "that  the  sniff  here  occurred  in  a  public  place,  as  the  Court  surmises."  The  car  was 
parked  off  the  road  in  a  space  reserved  for  Tackitt.  Rice  would  attach  an  expectation  of  privacy  to  that 
spot.  He  agreed  that  a  particularized  suspicion  would  suffice  to  sniff  around  the  area. 


State  of  Montana  v.  Notti  (2003)  -  criminal  (316  Mont  345,  71  P3d  1233) 

Once  a  suspect  has  voluntarily  surrendered  a  blood  sample  for  DNA  analysis,  the  suspect  retains  no  fur¬ 
ther  privacy  interest  in  DNA  profile. 

This  case  involves  a  bit  of  serendipity  in  solving  a  murder  investigation.  In  Missoula,  Tony  Notti  came 
under  suspicion  in  May  2000  for  sexually  assaulting  his  brother  and  stealing  a  handgun.  DNA  evidence 
from  the  scene  went  into  the  State  Crime  Lab's  "suspect"  database.  A  few  days  later,  law  enforcement 
found  a  murder  victim  in  Jefferson  County.  DNA  from  a  cigarette  butt  at  that  scene  went  into  the  Crime 
Lab's  "forensic  unknown"  database.  Meanwhile,  Notti  was  arrested  in  Missoula  on  the  sexual  assault 
charge.  He  consented  to  a  blood  draw.  The  Crime  Lab  confirmed  that  his  DNA  profile  matched  the  DNA 
found  at  the  Missoula  crime  scene.  His  DNA  profile  went  into  the  suspect  database. 
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The  State  convicted  Noth  of  sexual  assault  in  February  2001.  While  he  awaited  sentencing,  a  student  in¬ 
tern  at  the  Crime  Lab  carried  out  an  assignment  to  compare  profiles  stored  on  the  two  DNA  data-bases  - 
suspect  and  forensic  unknown.  She  found  a  match  between  Notti's  profile  and  the  DNA  from  the  cigarette 
butt  at  the  murder  scene.  This  led  to  further  investigation,  and  Noth  admitted  the  murder.  He  also  con¬ 
sented  to  another  DNA  sample,  which  matched  the  cigarette-butt  evidence. 

Noth  tried  to  suppress  evidence,  saying  the  State  violated  his  privacy  by  using  his  DNA  profile  beyond  the 
scope  of  the  sexual-assault  investigation.  District  Court  denied  his  mohon  to  suppress,  and  Notti  was 
convicted  of  deliberate  homicide.  On  appeal,  the  Supreme  Court  affirmed.  While  recognizing  a  right  of 
privacy  attached  to  a  blood  sample,  the  Court  said  Notti  waived  his  privacy  with  a  signed  consent.  He 
also  waived  any  expectation  of  privacy  in  the  DNA  profile  maintained  by  the  Crime  Lab:  "there  was  sim¬ 
ply  no  subsequent  search  or  seizure  of  Notti's  person  such  that  Notti  could  invoke  such  a  privacy  interest 
or  right." 


State  of  Montana  v.  Mount  (2003)  -  criminal  (317  Mont  481,  78  P3d  829) 

The  public-safety  purpose  of  the  Sexual  or  Violent  Offender  Registrahon  Act  provides  a  compelling  state 
interest  to  intrude  on  the  privacy  of  an  offender,  even  after  he  has  discharged  his  sentence. 

Robert  Mount  completed  his  prison  sentence  for  a  sexual  offense  in  1996.  Shortly  after  his  release,  he  reg¬ 
istered  as  a  sex  offender.  In  subsequent  years,  he  failed  to  update  his  registration,  so  the  State  filed  this 
charge.  District  Court  held  that  the  Sexual  or  Violent  Offender  Registration  Act  constituted  ex  post  facto 
legislation  and  dismissed  the  charge.  The  State  appealed. 

The  gravamen  of  this  case  rested  on  analyzing  ex  post  facto  legislation.  The  Supreme  Court  ruled  that  the 
Act  wasn't.  The  Court  also  concluded  that  the  State  had  a  compelling  state  interest  in  compromising 
Mount's  privacy  by  requiring  him  to  register  —  to  protect  the  public. 

Jefferson  County  v.  Montana  Standard  and  Sevalstad  (2003)  -  criminal ,  records  (317  Mont  481,  78 
P3d  829) 

In  a  case  flowing  directly  from  Allstate  (page  9),  Citizens  to  Recall  (page  12),  and  Bozeman  Daily  Chronicle 
(page  14),  the  Supreme  Court  held  that  the  newspaper  may  receive  confidential  criminal  justice  informa¬ 
tion  regarding  the  arrest  of  an  elected  official. 

Donna  Sevalstad  was  a  County  Commissioner  in  Beaverhead  County.  She  was  arrested  in  Jefferson 
County  for  driving  under  the  influence  of  alcohol.  The  Montana  Standard,  a  newspaper  in  Butte,  requested 
criminal  justice  records  related  to  the  arrest,  including  videotapes  of  Sevalstad's  arrest  and  booking.  Jef¬ 
ferson  County  provided  the  initial  arrest  record,  a  public  document,  and  no  more. 

The  Standard  asked  Jefferson  County  to  petition  District  Court  for  release  of  additional  records.  The 
County  did  so,  joining  the  Standard  as  a  party  and  seeking  declaratory  judgment.  District  Court  examined 
the  records  in  camera.  In  granting  summary  judgment  to  the  Standard,  the  Court  ordered  the  release  of  the 
videotapes  and  other  records  The  order  allowed  the  Standard  to  report  on  the  records,  but  prohibited 
copying  or  publishing  them.  The  order  also  redacted  Sevalstad's  driver's  license  number  and  social  secu¬ 
rity  number.  Sevalstad  appealed,  maintaining  that  releasing  the  records  would  violate  her  constitutional 
right  of  privacy. 

The  Supreme  Court  recognized  that  the  disputed  records  were  "confidential  criminal  justice  information," 
restricted  to  those  "authorized  by  law  to  receive  it."  The  Court  acknowledged  precedent  in  citing  the  con¬ 
stitutional  right  to  know  as  law  that  may  authorize  release  of  confidential  criminal  justice  information. 

The  right  to  know  "must  be  balanced  against  Sevalstad's  constitutional  right  to  privacy."  Balancing  the 
rights  would  require  the  requesting  party  to  make  a  proper  showing  of  its  entitlement  to  get  the  records. 
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The  Standard  asserted  that  Sevalstad's  arrest  affects  "her  ability  to  carry  out  her  duties  as  a  County  Com¬ 
missioner."  The  Court  agreed:  "While  Sevalstad's  driving  habits  may  not  pertain  to  her  position  as  a 
County  Commissioner,  her  decision  to  violate  the  law  directly  relates  to  her  ability  to  effectively  per-form 
her  job  duties."  Her  privacy  rights  did  not  clearly  exceed  the  merits  of  public  disclosure.  The  Court  af¬ 
firmed,  agreeing  as  well  with  the  redaction  of  driver's  license  and  social  security  numbers. 


City  ofWhitefish  v.  Large  (2003)  -  criminal  (318  Mont  310, 80  P3d  427) 

A  drunk  driver  did  not  have  an  expectation  of  privacy  while  sleeping  in  her  car,  parked  in  her  carport  in 
an  apartment  complex. 

Following  reports  of  an  impaired  driver,  Whitefish  Police  entered  the  parking  lot  of  a  private  condomin¬ 
ium  association.  They  found  Melissa  Large  sleeping  in  her  car  with  the  motor  running  and  radio  on.  She 
had  parked  in  a  carport  in  a  parking  lot  that  was  screened  from  view  off  the  public  road.  Large  contended 
that  her  DUI  arrest  violated  her  right  of  privacy.  District  Court  denied  her  motion  to  suppress,  and  she 
appealed. 

The  Court  applied  the  "curtilage"  analysis  (see  State  v.  Bullock,  page  107;  State  v.  Hubbel,  page  113;  State  v. 
Boyer,  page  121;  State  v.  Tackitt,  page  124;).  Here,  no  signs  indicated  the  parking  lot  was  private  or  that  en¬ 
try  was  prohibited.  The  police  "were  free  to  enter  into  the  Wildwood's  commonly  shared  parking  area. 
From  that  vantage  point,  they  could  clearly  see  Large's  vehicle  and  determine  its  engine  was  running  and 
music  was  playing."  The  police  entry  into  this  area  was  not  overly  intrusive,  and  Large  had  no  reasonable 
expectation  of  privacy  in  her  carport. 

State  of  Montana  v.  Hart  (2004)  -  criminal  (320  Mont  154,  85  P3d  1275) 

This  drug  case  turned  on  two  issues:  (1)  particularized  suspicion  to  have  a  dog  sniff  around  a  vehicle  and 
(2)  probable  cause  to  support  a  search  warrant.  The  Supreme  Court  affirmed  both. 

Two  Yellowstone  County  deputies  were  going  out  to  Robert  Hart's  house  to  serve  an  arrest  warrant  on 
felony  drug  charges.  On  the  way,  they  passed  Hart  going  the  other  direction.  They  swung  around  and 
stopped  him.  As  they  pulled  alongside,  they  saw  Hart  "making  a  dive"  —  furtive  movements  within  his 
van.  Hart  refused  consent  to  search  the  van,  so  the  deputies  had  Trooper,  the  drug-sniffing  dog,  circle  the 
van.  Trooper  alerted  to  the  vehicle.  The  deputies  then  got  a  search  warrant  and  found  a  couple  pounds  of 
pot,  along  with  some  methamphetamine.  Hart  moved  to  suppress  the  evidence  and  appealed  the  denial 
of  the  motion. 

In  line  with  State  v.  Tackitt  (see  page  124),  the  Supreme  Court  called  the  dog's  sniff  a  "search."  Given  the 
pending  arrest  and  Hart's  suspicious  movements,  the  search  was  legitimate,  based  on  particularized  sus¬ 
picion.  Once  the  dog  alerted  to  the  van,  it  added  to  the  total  circumstances  in  supporting  probable  cause 
for  the  search  warrant.  The  Court  affirmed. 


State  of  Montana  v.  Bowman  (2004)  -  criminal  (321  Mont  176,  89  P3d  986) 

In  this  game-violation  case,  the  Court  ruled  that  a  hunter  had  no  expectation  of  privacy  in  the  parts  of  an 
illegally  taken  elk  that  he  took  to  a  butcher  shop  and  taxidermist. 

Ivan  Bowman  brought  the  animal  in  during  bow  season.  Both  the  butcher  and  the  taxidermist  noticed 
holes  consistent  with  bullet  wounds.  The  butcher  phoned  an  anonymous  tip  to  a  game  warden.  The  war¬ 
den  went  to  the  taxidermist's  shop  to  look  at  the  elk  cape.  It  was  unclear  whether,  at  that  time,  the  cape 
was  in  the  cooler  or  on  the  work  table.  The  warden  diagrammed  and  photographed  the  cape.  Based  on 
his  observations,  he  got  a  search  warrant  and  seized  evidence.  When  he  talked  to  Bowman,  the  hunter 
claimed  to  have  taken  the  elk  by  bow;  he  had  a  photo  of  the  fresh  kill  showing  arrows  in  the  elk. 
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Following  a  series  of  legal  procedures,  Bowman  was  convicted  of  gunning  down  the  elk  during  bow  sea¬ 
son.  He  appealed  his  failed  motion  to  suppress  evidence.  He  argued  that  the  game  warden  illegally  ob¬ 
tained  evidence  at  the  taxidermist's  shop.  The  Court  said,  "Bowman  appears  to  contend  that  he  had  an 
expectation  of  privacy  in  the  elk  cape  ..."  The  Court  found  no  merit  in  this  contention.  The  shop  was  a 
publicly  accessible  business  and  Bowman  gave  no  indication  the  cape  was  a  private  matter.  In  addition, 
noted  the  Court,  people  take  a  game  animal  to  a  taxidermist  so  they  can  show  it  off:  "There  can  hardly  be 
an  expectation  of  privacy  in  such  a  display." 


State  of  Montana  v.  Chesley  (2004)  -  criminal  (322  Mont  26,  92  P3d  1212) 

After  discharging  his  sentence  for  felony  theft,  Dustin  Chesley  petitioned  District  Court  to  seal  and  ex¬ 
punge  his  criminal  record.  District  Court  denied  the  motion.  The  Supreme  Court  affirmed,  ruling  that 
District  Courts  have  no  inherent  power  to  expunge  a  record.  Chesley  argued,  in  part,  that  retaining  his  re¬ 
cord  intruded  upon  his  right  to  privacy.  The  Court  held  that  he  failed  to  establish  such  intrusion. 


State  of  Montana  v.  Hill  (2004)  -  criminal  (322  Mont  165,  94  P3d  752) 

In  this  case,  the  Supreme  Court  examined  an  assertion  of  privacy  by  the  unauthorized  driver  of  an  over¬ 
due  rental  car.  The  Court  held  that  any  expectation  of  privacy  the  driver  had  wasn't  reasonable. 

The  Montana  Highway  Patrol  stopped  Michael  Hill  for  doing  92  on  1-90  in  Missoula  County.  Hill  said  the 
car  was  rented.  The  trooper  issued  a  citation  and  said  they  were  done.  The  trooper  then  started  some 
small  talk  with  Hill,  and  things  mushroomed  from  there.  Hill  gave  evasive,  inconsistent  answers  to  ques¬ 
tions.  Although  he  gave  permission  to  search  the  car,  he  balked  at  opening  the  trunk.  He  backpedaled  on 
the  rental  issue,  saying  his  friend  had  rented  it.  A  check  with  Avis  found  that  the  car  was  overdue  and 
Hill  wasn't  authorized  to  drive  it.  Avis  asked  the  trooper  to  impound  the  car  and  consented  to  a  search. 
The  trunk  contained  two  duffels,  which  Hill  said  weren't  hs.  One  bag  held  personal  belongings,  the  other 
held  several  pounds  of  marijuana. 

During  the  ensuing  prosecution.  Hill  asserted  his  right  to  privacy  in  the  contents  of  the  trunk.  District 
Court  denied  his  motion  to  suppress  evidence,  and  Hill  appealed.  Under  the  set  of  facts  here,  the  Supreme 
Court  found  that  Hill's  "expectation  of  privacy"  was  not  reasonable:  "Hill  did  not  own  the  vehicle.  Fur¬ 
ther,  Hill  had  not  rented  the  car,  and  he  had  no  permission  to  use  the  car..  The  car  was  two  days  overdue 
to  Avis. ...  And  importantly.  Hill  voluntarily  relinquished  any  interest  in  the  vehicle's  trunk  and  its  con¬ 
tents." 


City  of  Billings  v.  Peterson  (2004)  -  records ,  criminal  (322  Mont  444,  97  P3d  532) 

In  pertinent  part,  this  case  involved  a  criminal  defendant's  attempt  to  discover  a  police  officer's  personnel 
records.  The  effort  failed. 

This  misdemeanor  DUI  case  began  in  Billings  municipal  court,  moved  to  District  Court,  and  ended  in  the 
Supreme  Court.  One  issue  was  the  defendant's  request  for  the  personnel  file  of  the  arresting  officer.  In 
District  Court,  Peterson  said  the  Public  Records  Act  entitled  him  to  obtain  the  records.  On  appeal,  he  in¬ 
voked  the  constitutional  right  to  know.  Article  II,  Section  9.  The  Court  noted  that  he  advanced  no  argu¬ 
ment  on  the  applicability  of  the  Public  Records  Act.  And  his  reliance  on  the  right  to  know  for  the  first  time 
on  appeal  was  disallowed. 


State  of  Montana  v.  Smith  (2004)  -  criminal  (322  Mont  467, 97  P3d  567) 

Can  a  police  officer  open  the  door  of  a  private  bathroom  to  check  on  the  welfare  of  someone  who  sounds 
violently  ill?  Under  the  facts  of  this  case,  the  Supreme  Court  deemed  the  entry  to  be  a  violation  of  privacy. 
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In  early  morning  hours,  a  police  officer  arrived  at  a  raucous  party  in  Dillon.  One  of  the  guests  let  him  en¬ 
ter  the  apartment.  When  the  officer  heard  someone  vomiting  behind  a  closed  bathroom  door,  he  entered 
without  knocking.  He  found  Rebekah  Smith  in  the  porcelain  embrace.  Since  she  was  only  18,  he  cited  her 
for  possessing  alcohol  under  age  21.  Smith  moved  to  suppress  evidence,  which  District  Court  denied. 

The  Supreme  Court  considered  the  question  of  “whether  Smith,  as  a  transient  party  guest,  held  a  sufficient 
expectation  of  privacy  in  the  apartment  of  Roslyn  Tash  to  contest  the  legality  of  the  search."  Certainly  not 
in  the  “common  areas"  of  the  apartment,  said  the  Court,  but  what  about  the  bathroom?  “By  entering  the 
bathroom  and  closing  the  door  behind  her.  Smith  had  a  legitimate  expectation  that  her  activities  would  be 
private  and  that  no  unauthorized  persons  would  enter."  The  State  argued  that  the  intrusion  was  reason¬ 
able  under  the  “community  caretaker"  doctrine.  The  Court  disagreed:  “In  the  absence  of  objective,  specific 
and  articulable  facts  supporting  the  conclusion  that  Smith  was  in  need  of  officer  assistance,  we  decline  to 
invoke  the  community  caretaker  doctrine  under  these  circumstances."  The  Court  reversed  and  remanded. 

Justice  Warner  dissented.  He  felt  the  facts  satisfied  the  “three-prong  test"  of  the  community  caretaker  doc¬ 
trine:  (1)  objective  facts  that  suspect  someone  needs  help  or  is  in  peril,  (2)  appropriate  action  to  help,  and. 
(3)  no  further  actions  than  those  needed  to  provide  help. 


State  of  Montana  v.  Bateman  (2004)  -  criminal  (323  Mont  280 ,  99  P3d  656) 

When  the  police  knock  on  the  door  of  the  wrong  guy,  can  they  still  arrest  him  on  the  basis  of  evidence  dis¬ 
covered  when  he  opens  the  door?  In  this  case,  the  Supreme  Court  said  yes. 

Thomas  Bateman's  landlady  asked  to  talk  to  the  police  about  his  “strange  behavior."  The  responding  offi¬ 
cer  ran  a  check  on  Bateman,  and  learned  he  had  an  outstanding  misdemeanor  warrant.  Or  so  the  officer 
thought.  It  turned  out  the  warrant  was  for  a  different  Thomas  Bateman.  However,  when  the  officer  went 
to  Bateman's  apartment,  Bateman  was  smoking  marijuana.  A  subsequent  search  warrant  led  to  finding  a 
meth  lab  in  the  apartment's  crawl  space.  Bateman  appealed  his  conviction,  arguing  that  the  arrest  was  il¬ 
legal. 

The  Supreme  Court  held  “that  the  officers  ...  acted  reasonably,  albeit  mistakenly,  in  arresting  Bateman." 
The  two  Batemans  were  close  in  age,  lived  in  the  same  area,  and  had  similar  physical  characteristics.  And 
law  enforcement  acted  quickly  to  clear  up  the  confusion.  Still,  that  didn't  negate  what  the  officers  found 
when  Bateman  opened  his  door.  Bateman  also  argued  on  appeal  that  the  search  of  his  apartment  violated 
his  right  of  privacy.  Because  he  hadn't  raised  this  issue  in  District  Court,  the  Supreme  Court  refused  to 
consider  it. 


State  of  Montana  v.  Griffin  (2004)  -  criminal  (234  Mont  123,  102  P3d  1206) 

Although  the  defendant  asserted  privacy  in  this  case,  the  initial  evidence  was  in  plain  view  in  the  bed  of 
his  pickup.  The  Supreme  Court  upheld  the  subsequent  search  of  his  residence  that  revealed  a  meth  lab. 

Donald  Griffin  was  driving  home  one  day  when  he  was  spotted  by  a  Butte-Silver  Bow  police  officer. 
Knowing  that  Griffin  didn't  have  a  driver's  license  (and  confirming  the  fact  with  dispatch),  the  officer  fol¬ 
lowed  Griffin  to  his  home.  As  he  walked  across  his  lawn,  she  arrested  and  cuffed  him.  In  his  pocket,  she 
found  a  meth  pipe.  Based  on  this,  the  officer  got  a  search  warrant  for  Griffin's  pickup.  As  she  approached 
the  truck,  she  saw  two  transparent  bags  in  the  bed  of  the  truck,  containing  materials  known  for  cooking 
meth.  She  then  called  in  the  drug  task  force,  which  obtained  a  separate  search  warrant  for  Griffin's  house 
and  found  his  meth  lab. 

Griffin's  appeal  pinned  his  protests  on  the  officer  finding  the  meth  pipe.  He  said  this  search  of  his  person 
violated  his  privacy.  The  Court  said  it  was  irrelevant;  he  was  never  charged  with  possessing  the  pipe. 
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While  acknowledging  that  the  pipe  itself  didn't  support  probable  cause  to  search  Griffin's  truck,  the  Court 
said  finding  the  materials  in  the  bed  of  his  truck  wasn't  a  search.  They  were  in  plain  view.  These  materi¬ 
als,  in  turn,  did  support  probable  cause  for  the  search  of  his  house. 


State  of  Montana  v.  Anyan,  Cleveland ,  and  Klein  (2004)  -  criminal  (325  Mont  245, 104  P3d  511) 

In  this  "case  of  first  impression,"  a  four-to-three  opinion  held  that  "no-knock"  entry  by  law  enforcement  to 
execute  a  search  warrant  violates  privacy  and  freedom  from  unreasonable  searches. 

Following  a  two-month  investigation  of  the  comings  and  goings  at  a  rented  house,  the  Thompson  Falls  Po¬ 
lice  Department  put  together  a  search  warrant.  The  police  suspected  illegal  drug  dealings,  including  a 
meth  lab.  To  serve  the  warrant,  the  police  called  on  Flathead  County  and  the  City  of  Kalispell,  which  vol¬ 
unteered  their  SWAT  teams.  The  combined  forces  totaled  about  25  personnel.  At  3  a.m.,  most  of  the  offi¬ 
cers  entered  without  knocking  and  arrested  the  residents  of  the  house.  The  criminal  defendants  sought  to 
suppress  evidence,  saying  the  no-knock  entry  violated  their  rights.  District  Court  denied  their  motion, 
concluding  that  the  entry  was  justified  in  preserving  evidence  and  enhancing  safety. 

The  Supreme  Court  that  Montana  statutes  and  case  law  were  silent  on  the  issue  of  no-knock  entry.  The 
Court  cited  federal  precedent  of  a  "knock  and  announce  rule"  under  the  Fourth  Amendment  and  in  other 
states.  The  Court  also  recognized  that  exigent  circumstances  could  justify  a  no-knock  entry.  Such  circum¬ 
stances  could  relate  to  (1)  safety,  (2)  futility  of  knocking,  (3)  preventing  destruction  of  evidence.  Recogniz¬ 
ing  the  heightened  privacy  under  Montana's  constitution,  the  Court  said  it  would  be  up  to  "a  judicial  offi¬ 
cer,"  not  the  police,  to  determine  if  exigent  circumstances  justified  a  no-knock  entry.  Such  an  entry  would 
then  be  clearly  authorized  in  the  search  warrant.  In  this  case,  the  Court  reversed  District  Court's  judg¬ 
ment. 

Justices  Rice  dissented,  joined  by  Chief  Justice  Gray  and  Justice  Warner.  Rice  wrote  that  the  majority  had 
ignored  superior  federal  precedent.  Under  Rice's  analysis,  law  enforcement  should  be  able  to  justify  a  no¬ 
knock  entry  just  as  they  would  justify  an  investigative  stop  of  someone's  car.  A  particularized  suspicion 
would  be  sufficient.  If  law  enforcement  had  objective  facts  supporting  a  reasonable  perception  of  exigent 
circumstances,  they  should  be  able  to  enter  without  knocking. 


State  of  Montana  v.  Johnson  (2005)  -  criminal  (326  Mont  161, 108  P3d  485) 

In  this  brief  decision,  the  Supreme  Court  did  not  find  that  requiring  a  convicted  felon  to  submit  a  DNA 
sample  violates  the  right  of  privacy.  Shane  Johnson  pled  guilty  to  felony  charges,  but  his  plea  bargain 
didn't  mention  DNA  sampling.  His  sentence  required  DNA  sampling  as  a  condition  of  probation  or  pa¬ 
role.  He  argued  that  this  condition  violated  his  right  of  privacy.  The  Court  could  not  determine  if  Johnson 
was  challenging  the  constitutionality  of  the  DNA  records  law  (44-6-103,  MCA).  The  Court  let  the  condi¬ 
tion  stand. 


State  of  Montana  v.  A  Blue  in  Color,  1993  Chevrolet  Pickup,  et  al.  (2005)  -  criminal  (328  Mont  10, 
116  P3d  800) 

When  you  put  out  your  trash,  is  it  fair  game  for  the  police  to  poke  through?  Here,  the  Supreme  Court  said 
yes,  but  placed  some  constraints  on  the  activity. 

Darrell  Petit  was  under  investigation  for  running  a  meth  lab.  In  August  2002,  law  enforcement  agents  did 
a  "trash  dive"  on  garbage  cans  located  along  a  public  alley.  What  they  found  in  Petit's  garbage  provided 
probable  cause  for  a  search  warrant.  As  part  of  a  forfeiture  proceeding.  District  Court  denied  Petit's  mo¬ 
tion  to  suppress  the  trash  evidence.  (The  proceeding  was  geared  toward  gaining  forfeiture  of  Petit's 
pickup,  boat,  and  boat  trailer;  that's  why  those  objects  are  the  "defendants.") 
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Petit  argued  that  he  put  his  trash  in  opaque  bags  in  lidded  cans,  thus  maintaining  an  expectation  of  pri¬ 
vacy  in  the  contents  of  the  bags.  He  cited  State  v.  Siegal  for  support  (see  page  108).  The  State  argued  that 
Petit  abandoned  his  trash,  thus  relinquishing  any  expectation  of  privacy.  The  State  relied  on  State  v.  Hill 
(See  page  127).  The  Supreme  Court  found  Hill  to  be  more  applicable:  "Petit  similarly  relinquished  mastery 
over  his  garbage  when  he  placed  it  in  an  area  beyond  his  immediate  control  for  the  specific  purpose  of 
having  a  stranger  haul  it  away."  This  relinquishment,  said  the  Court,  "is  akin  to  the  legal  concept  of  aban¬ 
donment." 

Even  if  Petit  maintained  an  actual  expectation  of  privacy  regarding  his  trash,  society  would  not  recognize 
the  expectation  as  reasonable.  At  the  same  time,  said  the  Court,  society  would  be  uncomfortable  with  "the 
idea  of  police  officers  conducting  random  and  arbitrary  fishing  expeditions  through  garbage  cans."  This 
concern  led  the  Court  to  place  two  constraints  on  trash  diving:  (1)  law  enforcement  must  quickly  remove 
the  trash  bags  before  looking  into  them;  (2)  law  enforcement  must  have  a  "particularized  suspicion"  of 
criminal  activity  before  going  into  garbage  (much  like  a  traffic  stop). 

Justice  Nelson  concurred  but  said  he  felt  "the  pain  of  conflict."  He  wrote  that  all  persons'  privacy  is  dis¬ 
appearing  in  "databases,  servers,  hard  drives  and  file  cabinets."  This  decision  seems  to  be  another  page  in 
the  Orwellian  chapters  of  modern  life.  Still,  "we  have  had  to  draw  a  fine  line  in  a  gray  area." 

On  the  other  hand.  Justice  Leaphart  dissented  vigorously.  He  found  the  majority's  reliance  on  Hill  to  be 
"legal  error,  pure  and  simple."  In  Hill,  the  suspect  disavowed  any  knowledge  of  or  ownership  in  the  con¬ 
tainers  and  also  consented  to  their  search.  Here,  Petit  did  neither.  Leaphart  also  derided  the  conclusion 
that  Petit's  actions  were  "akin  to  ...  abandonment."  Even  if  it  were  so,  "that  would  not  necessarily  mean 
that  he  abandoned  all  privacy  interests  ..."  Petit  put  the  trash  in  opaque  bags,  put  the  bags  in  trash  cans, 
and  closed  the  lids.  This  should  have  been  enough  to  sustain  a  reasonable  expectation  of  privacy.  Chief 
Justice  Gray  joined  in  the  dissent. 


State  of  Montana  v.  Shults  (2006)  -  criminal  (332  Mont  130, 136  P3d  507) 

In  this  criminal  case,  the  defendant  tried  to  assert  a  right  of  privacy  regarding  items  in  his  yard.  He 
claimed  to  have  posted  a  "No  Trespassing"  sign  on  his  gate.  The  Supreme  Court  found  no  reasonable  ex¬ 
pectation  of  privacy. 

While  investigating  thefts  from  storage  units,  Gallatin  County  deputies  went  to  Shults's  home  in  a  trailer 
park.  A  "run-down  wire  fence"  surrounded  the  home,  and  the  deputies  went  through  the  gate.  In  the 
yard,  they  noticed  stolen  items  in  plain  view.  Shults  later  sought  to  suppress  this  evidence,  claiming  a 
right  of  privacy.  The  Court  gave  his  claim  short  shrift.  Despite  Shults's  assertion  that  he  had  posted  a  "No 
Trespassing"  sign,  evidence  and  testimony  didn't  support  it. 


State  of  Montana  v.  Schwarz  (2006)  -  criminal  (332  Mont  243, 136  P3d  989) 

Can  a  minor  consent  to  the  search  of  her  parent's  home?  The  Supreme  Court  said  no;  this  decision  sup¬ 
pressed  the  evidence  gained  from  a  search  while  the  parent  was  absent. 

A  Sanders  County  deputy  sheriff  and  Thompson  Falls  police  officer  heard  that  Jon  Lowe  was  staying  at 
Kerry  Ann  Schwarz's  home.  When  they  got  to  the  house,  the  only  people  there  were  Schwarz's  13-year- 
old  daughter  and  two  of  her  teen-aged  friends.  With  the  daughter's  consent,  the  officers  entered  the  house 
without  a  search  warrant  and  without  trying  to  contact  Schwarz.  While  searching  the  home,  the  officers 
found  some  meth  and  a  marijuana  pipe.  About  this  time,  Schwarz  called  home  and  learned  the  cops  were 
there.  She  drove  home.  Schwarz  consented  to  another  search  and  was  arrested.  In  court,  she  moved  to 
suppress  the  evidence,  based  on  a  violation  of  her  right  to  privacy  and  on  the  illegal  search.  District  Court 
denied  the  motion,  and  Schwarz  appealed. 
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The  Supreme  Court  first  looked  to  a  1974  decision  of  the  US  Supreme  Court:  the  prosecution  “may  show 
that  permission  to  search  was  obtained  from  a  third  party  who  possessed  common  authority  over  or  other 
sufficient  relationship  to  the  premises  ..."  ( United  States  v  Matlock,  415  U.S.  164).  In  the  2000  case  of  State  v. 
McLees  (see  page  117),  the  Montana  court  held  that  the  third  party  consenting  to  a  search  “must  have  actual 
authority  to  do  so."  The  question  in  this  case  was  whether  a  youth  has  that  actual  authority. 

The  Court  recognized  that  other  jurisdictions  have  not  ruled  out  the  authority  of  a  third-party  youth  to 
consent  to  a  search.  Given  Montana's  enhanced  right  of  privacy,  the  Court  decided  “not  to  march  in  step 
with  our  sister  states  and  the  federal  courts  on  the  issue  of  minor  consent."  Rather  than  “apparent"  au¬ 
thority,  Montana  requires  "actual"  authority,  and  a  minor  lacks  that  authority:  "...  a  youth  under  the  age 
of  sixteen  does  not  have  the  capacity  or  authority  to  relinquish  her  parents'  privacy  rights."  The  Court  re¬ 
versed  District  Court's  ruling  and  remanded  the  case. 


State  of  Montana  v.  Branam  (2006)  -  criminal  (334  Mont  457, 148  P3d  635) 

Does  a  suspect  who  runs  away  from  his  car  “abandon"  that  car?  If  so,  does  he  retain  any  privacy  interest 
in  the  car  itself?  In  this  forfeiture  case,  the  Supreme  Court  said  "yes"  and  “no,"  in  that  order. 

Victims  of  an  alleged  assault  told  the  responding  deputy  that  the  assailants  rode  in  an  Escalade.  At  that 
time,  Branam  and  some  companions  drove  by,  and  the  victims  pointed  the  finger  at  them.  The  deputy 
stopped  Branam,  and  everybody  bailed.  Branam  came  back,  then  ran  again  when  the  deputy  radioed  dis¬ 
patch.  The  deputy  then  called  a  private  operator  to  tow  Branam's  Escalade  to  its  own  storage  yard. 

The  tow  operator  called  the  sheriff  later  that  morning  and  said  he'd  found  a  bunch  of  cash  and  a  rifle  in 
Branam's  SUV.  Another  deputy  went  to  check  it  out;  he  confiscated  the  money  and  rifle  and  impounded 
the  car.  Branam  showed  up  a  couple  hours  later  to  get  his  SUV  and  instead  got  handcuffs.  A  subsequent 
search  warrant  turned  up  more  cash  and  other  items.  In  addition,  confidential  informants  fingered 
Branam  for  dealing  marijuana  from  the  Escalade.  Branam  wasn't  charged  with  a  drug-related  offense,  but 
the  State  petitioned  for  forfeiture  of  Branam's  property.  District  Court  sided  with  Branam,  holding  that 
the  State  lacked  probable  cause  to  seize  the  property. 

The  Supreme  Court  reversed  the  ruling.  The  law  says  that  law  enforcement  needs  probable  cause  to  seize 
property  for  forfeiture.  “However,"  said  the  Court,  “if  property  is  lawfully  seized  by  the  State  for  pur¬ 
poses  other  than  forfeiture,  nothing  [in  the  law]  precludes  a  later  petition  to  forfeit  such  property."  Here, 
the  State  properly  seized  the  Escalade  when  everyone  fled  the  scene.  “A  person  abandoning  his  property 
thereby  abandons  his  expectation  of  privacy  with  regard  to  that  property  as  well."  The  tow  operator  then 
found  cash  and  a  rifle  in  the  SUV;  this  “warrantless  search"  by  a  private  party  didn't  infringe  Branam's 
privacy  (see  State  v.  Long,  page  98).  The  State  then  developed  probable  cause  for  the  search  warrant.  Fi¬ 
nally,  Branam  argued  that  he  hadn't  been  charged  with  a  drug  crime,  so  how  could  the  state  take  his  prop¬ 
erty  for  its  connection  to  drug-related  activities?  The  Court  said  there  is  no  statutory  language  nor  prece¬ 
dent  that  requires  criminal  charges  in  connection  with  forfeiture. 

Justice  Nelson  concurred  in  the  majority  opinion  but  disagreed  that  Branam  had  “abandoned"  his  Esca¬ 
lade.  "[TJhere  is  no  evidence  at  all  that  Branam  intentionally  surrendered  his  expectation  of  privacy  in  his 
car.  In  fact,  the  opposite  is  true  -  he  sought  to  reclaim  his  property  the  following  day."  Chief  Justice  Gray 
and  Justice  Cotter  joined  in  Nelson's  concurrence. 


State  of  Montana  v.  Moody  (2006)  -  criminal  (334  Mont  517, 148  P3d  682) 

A  probation  officer's  “home  visits"  to  a  felon  on  probation  don't  constitute  a  search  and  don't  violate  the 
probationer's  “diminished  expectation  of  privacy." 

Upon  conviction  of  felony  assault  on  a  police  officer,  Kristi  Anne  Moody  received  probation.  She  ap¬ 
pealed,  objecting  to  the  condition  that  she  make  her  home  “open  and  available  for  the  Probation  &  Parole 


Officer  to  visit."  Moody  said  this  condition  violated  her  right  of  privacy,  as  well  as  protection  from  unrea¬ 
sonable  searches. 

The  Supreme  Court  recognized  that  the  State  needs  "reasonable  cause"  to  search  a  probationer's  homes. 
However,  the  Court  concluded,  a  home  visit  isn't  a  search.  By  definition,  a  search  involves  an  actual  ex¬ 
pectation  of  privacy.  A  convicted  felon  on  probation  has  a  diminished  expectation  of  privacy.  "Since  there 
is  no  expectation  of  privacy,  there  is  no  search."  The  Court  put  some  guardrails  around  home  visits,  limit¬ 
ing  the  probation  officer's  observations  to  plain  view  in  the  home:  "a  probation  officer  may  not  open 
drawers,  cabinets,  closets  or  the  like;  nor  may  the  officer  rummage  through  the  probationer's  belongings." 
If  plain-view  observations  give  rise  to  reasonable  cause  for  a  search,  then  a  search  may  occur. 

Justice  Nelson  dissented,  saying  "I  cannot  agree  that  a  'home  visit'  is  not  a  search."  Although  a  proba¬ 
tioner  has  a  diminished  expectation  of  privacy,  that  doesn't  mean  there  is  no  expectation  at  all.  And  the 
idea  that  Moody  consented  to  the  home  visits  was  "disingenuous":  "Moody's  'choice'  was  to  accept  either 
suspicionless  entries  into  her  home  or  suspicionless  entries  into  her  prison  cell."  Furthermore,  the  Court's 
assurance  that  home  visits  are  less  intrusive  than  searches  has  no  grounding  in  the  Department  of  Correc¬ 
tions  policies.  "Rather,"  wrote  Nelson,  "the  Court  has  simply  inserted  its  own  language  ..."  Nelson 
would  require  reasonable  cause  for  home  visits,  just  as  for  searches. 


State  of  Montana  v.  Greeson  (2007)  -  criminal  (336  Mont  1, 152  P3d  695) 

A  probation  officer's  "home  visits"  to  a  felon  on  probation  don't  constitute  a  search  and  don't  violate  the 
probationer's  "diminished  expectation  of  privacy."  This  case  mirrors  State  v.  Moody  (see  page  131).  Justice 
Nelson  specially  concurred,  saying  Moody  "is  the  law  of  the  land."  He  reiterated  his  stance  that  " Moody 
was  wrongly  decided."  Justice  Cotter  joined  in  Nelson's  concurrence. 


State  of  Montana  v.  Malkuch  and  Malkuch  (2007)  -  criminal  (336  Mont  219, 154  P3d  558) 

A  search  of  a  home  conducted  by  private  individuals  does  not  violate  a  defendant's  right  of  privacy.  This 
decision  reiterated  that  holding  and  found  that  the  individuals  weren't  acting  as  agents  of  the  state. 

Following  a  family  spat,  the  Malkuchs  booted  their  16-year-old  son  D.M.  out  of  the  house.  He  went  to  stay 
with  Annie  Thompson,  a  family  friend  and  former  babysitter.  A  couple  days  later,  D.M.  and  Thompson 
approached  a  police  officer  at  a  local  convenience  store;  they  told  him  D.M.'s  mother  was  doing  drugs. 

The  officer  said  the  police  would  need  evidence  before  they  could  do  anything.  D.M.  and  Thompson  im¬ 
mediately  went  to  Malkuchs'  house  and  got  in  through  a  window.  They  grabbed  a  vial  of  meth  from  the 
mother's  dresser  and  took  it  to  the  police  officer,  who  was  still  at  the  convenience  store. 

The  next  day,  the  Police  Chief  and  the  Sheriff  interviewed  D.M.  and  Thompson.  Based  on  their  statements 
and  the  vial  of  meth,  they  got  a  warrant  and  searched  the  house.  This  led  to  a  felony  drug  charge  against 
the  Malkuchs.  They  sought  to  suppress  the  evidence,  saying  the  vial  of  meth  had  been  obtained  without  a 
warrant.  District  Court  denied  the  motion,  and  Malkuchs  appealed. 

The  Supreme  Court  noted  that  the  constitutional  right  of  privacy  "applies  to  state  action  only."  (See  State 
v.  Long,  page  98.)  The  Malkuchs  argued  that  D.M.  and  Thompson  were  acting  as  agents  of  the  state,  since 
the  police  officer  told  them  the  police  would  need  evidence.  The  Court  cited  "two  critical  factors"  in  de¬ 
termining  whether  a  person  acted  as  an  agent  of  the  state:  1)  did  the  government  know  about  and  acqui¬ 
esce  to  the  search?  2)  did  the  private  party  do  the  search  to  help  law  enforcement  or  to  further  his  or  her 
own  ends?  Here,  the  police  didn't  ask  D.M.  and  Thompson  to  search  the  home,  nor  did  they  know  about 
it.  The  main  concern  cited  by  Thompson  was  the  welfare  of  D.M.  and  his  sister,  not  to  help  law  enforce¬ 
ment.  The  Court  found  no  violation  of  the  right  of  privacy  and  affirmed  the  District  Court  ruling. 
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State  of  Montana  v.  $129,970  and  Payne  (2007)  -  criminal  (337  Mont  475, 161  P3d  816) 

In  this  forfeiture  case,  the  Supreme  Court  ruled  that  a  person  loses  the  expectation  of  privacy  in  a  rental  car 
when  the  rental  company  cancels  the  contract  for  good  reason.  The  case  bears  some  similarity  to  State  v. 
Hill  (see  page  127). 

David  Payne  was  stopped  for  speeding  in  a  rented  car  near  Forsyth;  the  stop  led  to  his  arrest  for  DUI. 
When  the  Highway  Patrol  notified  Avis  of  Payne's  arrest.  Avis  cancelled  the  rental  contract.  The  company 
asked  the  patrol  officer  to  remove  Payne's  belongings  so  a  driver  could  pick  up  the  car.  Still,  the  officer 
asked  for  Payne's  permission  to  search  the  car,  which  he  granted.  The  search  turned  up  evidence  of  mari¬ 
juana  use  and  a  locked  toolbox.  The  facts  supported  a  search  warrant  to  open  the  box;  it  contained 
$129,970. 

The  State  petitioned  for  forfeiture  of  the  cash,  which  Payne  opposed.  For  one  thing,  he  argued,  the  re¬ 
moval  of  his  stuff  from  the  rental  car  violated  his  right  of  privacy.  At  the  time  of  the  removal,  though. 

Avis  had  cancelled  the  contract,  Payne  was  no  longer  the  lessee,  and  his  expectation  of  privacy  was  no 
longer  reasonable.  The  Court  affirmed  forfeiture  of  the  money. 


State  of  Montana  v.  Lewis  (2007)  -  criminal  (340  Mont  10, 171  P3d  731) 

Can  a  law  enforcement  officer  who  legally  enters  a  burning  building  and  sees  evidence  of  arson  later  go 
back  in  to  look  for  more  evidence?  Not  without  a  search  warrant,  said  the  Supreme  Court. 

A  Fergus  County  Deputy  Sheriff  went  to  Robert  Lewis's  apartment  on  report  of  a  fire.  Lewis  was  not  at 
home.  The  apartment  owner  entered  the  home  and  let  the  deputy  in  (first  entry).  The  deputy  saw  three 
"fuses"  -  books  of  matches  with  lit  cigarettes  arranged  to  bum  down  and  light  the  matches.  The  deputy 
went  to  his  car  and  fetched  a  camera  to  record  the  scene,  then  seized  the  fuses  (second  entry).  After  the 
fire  department  knocked  down  the  blaze,  the  deputy  went  in  at  least  two  more  times  "to  look  for  further 
evidence"  (third  and  fourth  entries).  He  found  more  matchbooks,  a  lighter,  and  a  bottle  of  alcohol. 

Charged  with  felony  arson,  Lewis  moved  to  suppress  the  evidence,  saying  the  deputy's  entries  into  his 
apartment  violated  his  right  of  privacy.  District  Court  held  that  the  deputy's  first  entry  was  legal,  given 
the  exigent  circumstances  of  the  fire.  The  remaining  entries  without  a  warrant,  though,  were  not.  The 
State  appealed. 

The  Supreme  Court  agreed  that  the  deputy  legally  entered  the  first  time.  And  the  evidence  of  arson  was  in 
plain  view,  once  the  officer  was  inside.  The  deputy  could  have  seized  the  evidence;  instead,  he  first  sought 
to  protect  what  he  saw  against  the  effects  of  fire-fighting.  That's  when  he  got  his  camera.  The  Court  found 
this  reasonable  and  termed  the  second  entry  a  "continuation"  of  the  first  entry.  On  this  point,  the  Court 
reversed  the  District  Court's  decision.  But  that  wasn't  all  of  it. 

The  Court  agreed  that  the  deputy's  third  and  fourth  entries  were  "clearly  detached"  from  the  initial,  justi¬ 
fied  entry.  The  deputy  was  not  part  of  the  fire-fighting  crew.  He  had  already  seized  evidence  that  might 
have  been  destroyed.  He  went  back  looking  for  more  and  was  unjustified  in  doing  so  without  a  search 
warrant.  The  Court  affirmed  the  suppression  of  evidence  seized  during  those  entries. 

Justice  Rice  dissented,  saying  the  Court's  decision  produced  "a  result  that  is  impractical  and  unrealistic  in 
the  context  of  a  rural  arson  investigation."  Rice  distinguished  this  case  from  State  v.  Bassett  (see  page  114). 
In  Bassett,  law  enforcement  entered  the  scene  of  a  fire  and  seized  evidence  related  to  drug  possession. 

Here,  the  evidence  related  to  the  cause  of  the  fire  itself.  More  on  point,  said  Rice,  was  Michigan  v.  Tyler 
(1978),  436  U.S.  499,  98  S.Ct.  1942.  Rice  would  read  that  case  to  mean  "an  investigation  does  not  require  of¬ 
ficers  to  stay  physically  present  inside  the  structure  throughout  the  time  they  are  investigating,  or  that  law 
enforcement  must  be  actively  participating  in  suppression  efforts,  as  this  Court  would  require." 
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State  of  Montana  v.  Dunn  (2007)  -  criminal  (340  Mont  31, 172  P3d  110) 

If  a  person  is  holding  a  bonfire  party  with  loud  music  at  4  a.m.  in  his  backyard,  that  person  doesn't  have  a 
reasonable  expectation  of  privacy. 

Missoula  County  deputies  answered  a  noise  complaint  by  going  to  Charles  Dunn's  residence.  They  fol¬ 
lowed  a  path  along  the  house  through  and  open  gate  to  the  backyard,  where  they  found  the  party  in  pro¬ 
gress.  Dunn  told  the  deputies  that  he  was  the  host.  They  ran  a  check  on  Dunn  and  learned  he  had  an  out¬ 
standing  warrant.  When  they  arrested  Dunn,  the  deputies  found  he  had  a  hash  pipe  and  marijuana. 

Dunn  sought  to  suppress  the  evidence,  citing  the  deputies  "illegal  entry"  and  violation  of  his  privacy.  Dis¬ 
trict  Court  denied  the  motion,  and  Dunn  appealed. 

The  Supreme  Court  affirmed:  "We  find  it  improbable  that  society  is  willing  to  accept  a  privacy  expectation 
as  'reasonable'  where  the  individual  uses  his  property  to  disturb  the  peace  of  others  at  4  a.m."  Moreover, 
the  officers'  "investigation  was  reasonable  and  non-intrusive  under  these  facts." 

Justice  Leaphart  concurred,  joined  by  Justice  Nelson.  Regardless  of  the  officers'  entry  to  Dunn's  property, 
the  discovery  of  his  hash  pipe  "was  the  fruit  of  an  outstanding  arrest  warrant."  This  was  "attenuated" 
from  the  initial  entry:  "the  execution  of  the  outstanding  warrant  was  an  'independent  intervening  circum¬ 
stance'  that  dissipated  the  taint  of  any  arguably  unlawful  entry." 


State  of  Montana  v.  Shelton  (2008)  -  criminal  (345  Mont  330, 191  P3d  420) 

If  you  leave  a  bag  of  trash  in  a  friend's  apartment,  do  you  have  a  reasonable  expectation  regarding  the  con¬ 
tents  of  the  trash?  The  Supreme  Court  said  no. 

An  agent  of  the  Eastern  Montana  Drug  Task  Force  found  a  meth  lab  near  Miles  City.  He  suspected  that 
Robert  Shelton  ran  the  lab,  so  he  went  to  Terry  to  check  on  Shelton.  The  agent  learned  that  Shelton  had 
stayed  over  at  a  friend's  apartment.  When  the  agent  went  to  the  apartment,  the  only  person  there  was  the 
other  occupant,  the  friend's  17-year-old  girlfriend.  She  consented  to  a  search  of  the  apartment,  and  the 
agent  found  a  bag  of  trash  with  items  containing  Shelton's  name.  In  the  trash  were  some  remnants  of 
marijuana.  This  finding  supported  a  search  warrant  for  Shelton's  car,  and  the  evidence  from  that  search 
tied  Shelton  to  the  meth  lab.  District  Court  denied  Shelton's  motion  to  suppress  the  trash,  and  he  ap¬ 
pealed. 

The  Supreme  Court  agreed  that  Shelton  had  "no  actual  expectation  of  privacy  in  either  the  premises  or  the 
property."  He  left  a  bag  of  trash  in  a  garbage  can  where  he  was  a  temporary  guest.  He  hadn't  "entrusted" 
the  trash  to  his  friend  for  safekeeping,  nor  did  he  intend  to  retrieve  it.  Affirmed. 


Sunset  v.  Deadline  (2008)  -  miscellaneous  (unpublished) 

In  this  unanimous  decision  (n=l),  the  Court  of  Personal  Priorities  held  that  the  benefits  of  gazing  at  the 
sunset  clearly  outweigh  the  merits  of  hammering  at  the  deadline.  Reversed  and  reminded. 


State  of  Montana  v.  Goetz;  State  of  Montana  v.  Hamper  (2008)  -  criminal  (345  Mont  421, 191  P3d  489) 
A  divided  Supreme  Court  once  again  took  up  the  question  of  recording  conversations  with  an  informant 
wearing  a  "body  wire."  (See  State  v.  Brackman,  page  92,  State  v.  Brown,  page  100,  State  v.  Staat,  page  104 ) 

By  a  four-to-three  majority,  the  Court  held  that  the  practice  is  a  search;  when  it  occurs  without  a  search 
warrant,  it  violates  the  right  of  privacy. 

This  case  consolidated  two  criminal  cases  arising  in  similar  circumstances.  Mike  Goetz  sold  some  meth  to 
a  confidential  informant.  The  deal  took  place  in  his  home,  and  the  informant  was  wearing,  with  her  own 
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consent,  a  body  wire.  Joe  Hamper  sold  some  pot  to  a  confidential  informant.  The  deal  took  place  in  the  in¬ 
formant's  car,  and  the  informant  was  wearing,  with  her  own  consent,  a  body  wire.  An  agent  with  the  Mis¬ 
souri  River  Drug  Task  Force  set  up  both  transactions  and  recorded  the  conversations.  In  separate  proceed¬ 
ings,  both  defendants  moved  to  suppress  the  recordings,  which  District  Court  denied. 

On  appeal,  both  prosecution  and  defense  agreed  that,  under  federal  precedent,  warrantless  recording  of 
conversations  without  the  suspect's  knowledge  do  not  violate  the  Fourth  Amendment  of  the  US  Constitu¬ 
tion  (see  United  States  v.  White,  (1971)  401  U.S.  745,  91  S.  Ct.  1122).  The  defendants  argued,  however,  the 
Montana's  right  of  privacy  expands  their  right  of  privacy  beyond  federal  interpretation.  The  Supreme 
Court  agreed. 

The  State  referred  to  State  v.  Brown  (see  page  100),  which  held  that  a  suspect  had  no  reasonable  expectation 
of  privacy  in  her  conversations  with  an  undercover  office.  The  Court  said  Brown  followed  federal  prece¬ 
dent  but  "failed  to  properly  analyze  the  greater  rights"  under  Montana's  Constitution  "-  we  failed  to  fol¬ 
low  through."  As  a  result,  the  Court  overruled  State  v.  Brown  and  examined  the  issue  "anew." 

The  first  prong  of  the  analysis  focused  on  "a  reasonable  expectation  of  privacy."  This,  said  the  Court,  de¬ 
pends  on  the  particular  facts.  In  these  cases,  face-to-face  conversations  took  place  within  a  home  and  in  a 
vehicle.  By  keeping  these  activities  "away  from  prying  eyes  (and  ears),"  the  defendants  showed  an  expec¬ 
tation  of  privacy.  Was  that  "reasonable"?  The  Court  turned  to  statements  of  delegates  to  the  Constitu¬ 
tional  Convention;  there,  it  found  "direct  support  for  a  conclusion  that  society  is  willing  to  recognize  as 
reasonable  the  expectation"  that  private  conversations  are  not  secretly  monitored  and  recorded  by  the 
State.  Having  established  that  expectation,  the  Court  further  concluded  that  monitoring  and  recording 
amount  to  a  search,  invoking  Article  II,  Sections  10  (right  of  privacy)  and  11  (freedom  from  unreasonable 
searches)  in  the  Montana  Constitution. 

The  analysis  then  turned  to  the  nature  of  the  State's  intrusion.  Without  a  warrant,  the  State  bears  the  bur¬ 
den  of  showing  that  an  exception  justified  the  search.  The  State  argued  that  the  informant's  consent  to 
wear  the  body  wire  made  the  recording  permissible.  The  Court  turned  to  the  US  Supreme  Court  and  its 
2006  case  Georgia  v.  Randolph  (547  U.S.  103, 126  S.  Ct.  1515).  In  that  case,  a  woman  consented  to  a  search  of 
her  home,  while  her  husband  refused.  The  US  Court  said  the  resulting  search  was  unjustified.  The  Mon¬ 
tana  Court  expressly  adopted  this  ruling  with  regard  to  private,  fact-to-face  conversations.  Under  that  in¬ 
terpretation,  "both  parties  must  have  the  opportunity  to  object  to  the  search."  The  informant's  consent, 
combined  with  the  suspect's  ignorance  of  the  recording,  doesn't  justify  the  search. 

The  State  then  argued  that  the  intrusion  was  minimal  and  should  require  only  a  "particularized  suspicion" 
to  support  it.  The  Court  disagreed  with  the  State's  reliance  on  State  v.  Hart  (see  page  126),  which  involved 
a  police  dog  sniffing  around  a  vehicle.  Different  matter,  said  the  Court,  because  the  dog  sniffed  in  an  area 
"already  exposed  to  the  public."  The  conversations  here,  were  not  exposed  to  the  public.  As  a  result, 
ruled  the  Court,  "The  electronic  monitoring  and  recording  of  those  conversations  without  a  warrant  or  the 
existence  of  an  established  exception  to  the  warrant  requirement  violated  the  Defendants'  rights  under  Ar¬ 
ticle  II,  Sections  10  and  11."  Reversed  and  remanded. 

Justice  Leaphart  specially  concurred:  "I  would  not  limit  a  Montana  citizen's  reasonable  expectation  of 
conversational  privacy  to  'private  settings.'"  Leaphart  would  apply  the  Court's  ruling  "no  matter  what  the 
setting." 

Justice  Morris  concurred  that  Goetz's  expectation  of  privacy  was  reasonable,  because  the  conversations 
took  place  in  his  home.  Morris  dissented  with  regard  to  Hamper,  saying  State  v.  Brown  should  control. 

The  conversations  that  nailed  Hamper  took  place  in  the  informant's  car.  Hamper  didn't  know  the  woman; 
he  didn't  even  know  if  it  was  her  car.  Under  these  circumstances,  wrote  Morris,  Hamper  didn't  have  a 
reasonable  expectation  of  privacy. 
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Justice  Rice  dissented  at  length.  He  wrote  that  State  v.  Brown  was  a  correct  interpretation  of  Montana's 
constitutional  rights  and  should  stand.  He  regarded  the  Court's  new  analysis  as  "one  which  wholly  disre¬ 
gards  the  facts,  generalizes  the  issue  on  appeal,  and  renders  broad,  sweeping  conclusions  under  the  guise 
of  'more  current  and  consistent  interpretations'  of  the  Montana  Constitution."  The  conversations  at  issue 
were  "commercial  transactions,"  which  are  knowingly  exposed  to  the  public.  Morris  said  the  Court's  rea¬ 
soning  contained  other  significant  flaws,  but  primarily,  the  defendants'  actions  "were  not  consistent  with 
their  desire  for  privacy."  Justice  Warner  "emphatically"  joined  in  Rice's  dissent. 


State  of  Montana  v.  Cotterell  (2008)  -  criminal  (347  Mont  231, 198  P3d  254) 

A  hunter  who  sets  a  game-baiting  station  visible  from  the  air  and  who  uses  walkie-talkies  to  coordinate 
the  hunt  doesn't  have  a  reasonable  expectation  of  privacy. 

Two  parks  managers  with  the  Department  of  Fish,  Wildlife  and  Parks  were  flying  back  to  Helena  from  a 
meeting  in  Bozeman.  Near  Townsend,  they  saw  a  game  feeder  and  salt  block  on  property  by  the  river. 
Back  in  Helena,  both  managers  reported  the  sighting  to  FWP's  enforcement  division.  A  game  warden  be¬ 
gan  investigating.  As  part  of  the  investigation,  he  monitored  and  recorded  two-way  radio  conversations 
between  Sam  Cotterell  and  his  son  on  opening  day  of  hunting  season.  Using  walkie-talkies  while  hunting 
violates  state  law.  The  investigation  resulted  in  eight  charges  against  Cotterell.  After  his  motion  to  sup¬ 
press  evidence  failed,  a  jury  convicted  him  on  seven  charges. 

Cotterell  appealed,  arguing  in  part  that  the  State  had  violated  his  privacy  in  two  ways:  (1)  by  searching  his 
property  from  the  air  without  a  warrant  and  (2)  by  monitoring  and  recording  his  walkie-talkie  conversa¬ 
tions  without  a  warrant.  On  the  first  issue,  Cotterell  cited  State  v.  Siegal  (see  page  108),  which  dealt  with 
thermal  imaging  of  a  building.  The  Supreme  Court  noted  that  the  managers  who  flew  over  Cotterell's 
property  didn't  use  any  equipment  other  than  the  naked  eye  to  see  what  was  in  plain  view.  They  didn't 
even  take  pictures,  although  they  could  have. 

Cotterell  then  turned  to  State  v.  Bullock  (see  page  107)  and  State  v.  Romain  (see  page  115),  cases  in  which  the 
defendants  had  concealed  their  property  from  view,  as  Cotterell  had.  However,  said  the  Court,  the  man¬ 
agers  didn't  enter  Cotterell's  property;  they  flew  over  it.  The  Court  also  made  this  distinction:  "The  ques¬ 
tion  of  whether  law  enforcement  officers  can  actually  conduct  warrantless  aerial  surveillance  of  an  indi¬ 
vidual's  property  is  not  before  us  in  this  case.  Instead,  the  aerial  observations  ...  were  made  accidentally." 
There  was  no  search  and  there  was  no  violation  of  privacy. 

On  the  second  issue,  Cotterell  asserted  a  reasonable  expectation  of  privacy  in  the  walkie-talkie  conversa¬ 
tions.  These  conversations,  noted  the  Court,  took  place  over  a  public  radio  channel  using  widely  available 
technology.  "Indeed,"  said  the  Court,  "if  it  was  Cotterell's  intention  to  seek  privacy  in  his  radio  communi¬ 
cations  with  his  son,  he  chose,  incongruously,  a  forum  that  could  not  have  been  more  accessible  and  pub¬ 
lic."  The  Court  affirmed  all  aspects  of  Cotterell's  conviction. 


State  of  Montana  v.  Jones  (2008)  -  criminal  (347  Mont  512 , 194  P3d  86) 

Does  the  Supreme  Court's  holding  in  State  v.  Goetz  (see  page  134)  apply  to  recorded  telephone  conversa¬ 
tions?  The  defendant  here  didn't  present  much  of  an  argument,  so  the  Court  declined  to  overrule  District 
Court. 

On  behalf  of  her  boyfriend,  Michelle  Jones  arranged  and  carried  out  the  sale  of  half  an  ounce  of  marijuana. 
The  buyer  was  a  confidential  informant  working  with  law  enforcement.  When  the  buyer  called  to  set  up 
the  sale,  law  enforcement  taped  the  conversation  without  Jones's  knowledge  and  without  a  warrant.  Dis¬ 
trict  Court  denied  Jones's  motion  to  suppress  this  evidence. 

On  appeal,  Jones  cited  State  v.  Goetz,  in  which  law  enforcement  used  body  wires  to  record  conversations. 
Goetz  had  been  pending  when  Jones's  case  was  in  District  Court;  now  that  it  had  been  decided,  she  argued, 
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it  should  determine  the  outcome  of  her  appeal.  The  Supreme  Court  faulted  her  argument  for  failing  to 
provide  an  independent  analysis  of  whether  she  had  a  reasonable  expectation  of  privacy  in  her  telephone 
conversation.  Simply  citing  the  Goetz  case  didn't  cut  it:  "it  is  not  this  Court's  obligation  to  conduct  legal 
research  on  an  appellant's  behalf  or  develop  legal  analysis  supporting  an  appellant's  position." 


State  of  Montana  v.  Lacey  (2009)  -  criminal  (349  Mont  371,  204  P3d  1) 

When  a  woman  found  child  pornography  on  her  live-in  boyfriend's  computer,  she  could  consent  to  a 
search  of  the  residence  and  the  materials  in  it.  She  could  not  consent  to  a  search  of  the  computer  itself,  but 
her  statements  about  the  images  gave  rise  to  probable  cause  to  seize  the  computer. 

Dan  Lacey  and  Carla  Dozier  shared  a  house  with  her  three  children.  Dozier  held  the  lease.  Lacey  owned  a 
laptop  computer;  it  was  often  up  and  running  in  the  "office,"  and  Dozier  used  it  a  lot.  Lacey  neither  ob¬ 
jected  to  nor  specifically  permitted  Dozier's  use.  One  day,  Dozier  was  admittedly  nosed  through  the  com¬ 
puter  files  to  see  if  Lacey  was  being  unfaithful.  She  found  several  child  porn  images,  including  some  that 
showed  Lacey  sexually  abusing  Dozier's  six-year-old  daughter.  In  alarm,  she  deleted  one  image,  then  real¬ 
ized  it  could  be  evidence.  She  called  Lacey  and  had  him  talk  her  through  the  process  of  recovering  a  de¬ 
leted  image.  Later  that  day,  she  personally  confronted  him  with  what  she'd  found,  and  he  left  the  house 
again. 

Dozier  notified  Billings  Police.  The  responding  officer  got  Dozier's  consent  to  search.  The  officer  seized 
the  computer  and  some  peripheral  materials  in  the  office.  The  matter  then  went  to  the  detective  division. 
The  assigned  detective  contacted  the  FBI  and  involved  a  special  agent  with  experience  in  sex  crimes  in¬ 
volving  computers.  The  detective  and  agent  interviewed  Dozier  and  her  daughter.  With  Dozier's  consent, 
they  searched  the  rest  of  the  house,  including  the  garage.  In  some  boxes  in  the  garage,  they  found  several 
DVDs,  computer  media,  and  sex  devices.  Dozier  recognized  some  of  the  devices  from  images  on  Lacey's 
computer. 

The  police  never  searched  the  computer;  instead,  they  turned  it  over  to  the  FBI.  The  FBI  obtained  a  federal 
search  warrant,  basing  probable  cause  on  statements  from  Dozier,  the  daughter,  and  Lacey,  as  well  as 
items  found  in  the  garage.  Based  on  a  personal  friendship  with  one  of  the  detectives,  Lacey  agreed  to 
come  down  to  the  station  for  a  chat.  His  friend  talked  with  him  briefly,  then  turned  the  interview  over  to 
the  assigned  detective  and  agent.  They  read  him  his  rights  and  he  signed  an  acknowledging  statement, 
during  the  interview,  Lacey  admitted  to  all  the  alleged  activities. 

After  the  State  charged  Lacey,  he  moved  to  suppress  all  the  evidence.  He  invoked  his  right  of  privacy  in 
the  laptop  and  in  the  boxes  of  his  belongings  in  the  garage.  And  since  all  the  evidence  stemmed  from  the 
initial  seizure  of  the  laptop,  all  of  it  fell  from  "a  poisonous  tree."  District  Court  denied  the  motion,  and 
Lacey  was  convicted  on  six  felony  counts.  He  appealed. 

The  Supreme  Court  first  looked  at  the  search  in  the  garage.  Lacey  cited  State  v.  McLees  (see  page  117)  in 
asserting  that  Dozier  lacked  authority  to  consent  to  searching  his  boxes.  The  Court  disagreed.  Everyone 
in  the  house  had  access  to  the  garage.  The  boxes  were  all  jumbled  together.  "By  allowing  his  items  to  re¬ 
main  comingled,  unmarked,  and  unlocked  in  a  common  area  in  a  house  he  shared  with  Dozier  which  was 
rented  in  her  name  along,  Lacey  assumed  the  risk  that  Dozier  could  in  fact  assert  control  over  those  items 
at  any  time." 

With  regard  to  the  laptop,  the  Court  first  noted  that  Dozier  consented  only  to  seizure  of  the  computer.  The 
search  took  place  later,  under  a  federal  warrant  supported  by  probable  cause.  The  Court  restricted  its  re¬ 
view  to  the  question  "whether  Dozier  had  sufficient  authority  to  consent  to  its  seizure  ..."  The  Court  cited 
at  length  an  Illinois  case;  it  concluded  that  a  third  party  with  shared  authority  over  a  premises  may  con¬ 
sent  to  searching  the  area.  "However,  a  third  party  may  not  in  his  own  right  consent  to  depriving  the 
owner  of  possession  of  his  property."  So,  "Dozier  did  not  have  the  right  or  authority  to  consent  to  the  sei¬ 
zure  of  Lacey's  computer." 


137 


However,  said  the  Court,  that  doesn't  mean  the  police  lacked  probable  cause  to  seize  the  laptop.  Argua¬ 
bly,  said  the  Court,  Dozier's  statement  about  the  images  she  saw  on  the  computer  were  enough  to  support 
probable  cause  for  its  seizure.  However,  the  Court  ruled  sua  sponte  that  the  "inevitable  discovery"  excep¬ 
tion  protected  the  admissibility  of  the  evidence  from  the  computer.  "Here,  the  record  before  us  leaves  no 
doubt  that  the  evidence  on  the  laptop  would  have  been  inevitably  discovered  even  if  Officer  Spaulding 
had  not  initially  seized  the  laptop  after  speaking  with  Dozier."  The  Court  affirmed  Lacey's  conviction. 

Justice  Rice  specially  concurred:  "I  believe  Dozier's  statements  to  the  police  did  establish  probable  cause 
for  the  seizure."  Rice  would  have  stopped  short  of  the  inevitable  discovery  doctrine:  "I  would  resolve  the 
seizure  issue  based  upon  probable  cause,  leaving  both  the  consent  and  inevitable  discovery  analyses  for 
another  case." 


State  of  Montana  v.  Ellis  (2009)  -  criminal  (2009  MT 192, 351  Mont  95, _ P3d _ ) 

In  this  case,  a  divided  Court  stuck  by  State  v.  Schwarz  (see  page  130),  affirming  that  a  minor  can't  consent 
to  a  search  of  the  parent's  home.  As  the  added  element  in  this  case,  the  minor  was  the  victim  of  a  sexual 
assault  by  the  parent. 

When  a  Butte-Silver  Bow  officer  responded  to  a  report  of  a  sexual  assault,  the  victim  answered  the  door. 
Although  the  officer  didn't  know  at  the  time,  the  girl  was  a  13-year-old  minor.  She  invited  the  officer  into 
the  living  room  and  described  an  incident  the  previous  night.  Her  father.  Dr.  William  Ellis,  had  given  her 
medication  then  sexually  fondled  her  later  that  night  when  he  thought  she  was  asleep.  The  officer  called 
for  a  detective,  then  had  the  girl  show  him  her  bedroom.  When  the  detective  arrived,  the  two  officers  went 
to  the  bedroom  while  the  girl  stayed  downstairs. 

When  the  officers  came  back  downstairs,  they  found  that  Ellis  had  come  home  and  was  talking  to  his 
daughter.  The  officers  didn't  ask  Ellis's  permission  to  search,  nor  did  he  object  to  their  presence.  The  re¬ 
sponding  officer  cuffed  Ellis  and  sent  him  to  the  station.  The  detective  photographed  the  bedroom  and 
gathered  items  as  evidence:  the  bedclothes,  the  girl's  pajamas,  and  her  underwear  (after  she  had  changed 
out  of  it).  The  detective  and  the  girl  went  to  the  station,  where  he  had  her  sign  a  form  granting  permission 
to  search. 

After  the  State  filed  charges  against  him,  Ellis  moved  to  suppress  the  evidence,  asserting  that  his  minor 
daughter  lacked  the  capacity  to  consent  to  the  search.  The  State  argued  that  responding  to  the  minor  vic¬ 
tim  of  a  sexual  assault  in  her  one  home  doesn't  require  a  warrant.  The  State  agreed  that,  without  exigent 
circumstances,  any  evidence  from  areas  outside  the  victim's  bedroom  should  be  suppressed.  With  that, 
the  State  argued  that  the  victim  had  a  constitutional  right  to  the  sanctity  of  her  own  bedroom.  Citing 
Schwarz,  District  Court  granted  Ellis's  motion  and  suppressed  the  evidence.  The  State  appealed. 

The  State  argued  that  Schwarz  shouldn't  protect  a  parent  by  keeping  the  child  from  helping  to  investigate 
the  parent's  assault  on  his  child  in  her  bedroom.  The  law  should  recognize  the  minor's  "common  author¬ 
ity"  over  her  bedroom  and  its  personal  contents.  The  Supreme  Court  said  the  Schwarz  established  the  par¬ 
ent's  control  of  the  home  and  the  right  to  rescind  the  child's  authority.  The  State  also  said  the  Constitution 
guarantees  the  child's  right  of  privacy,  as  well  as  the  parent's.  The  Court  said  this  case  isn't  about  the 
child's  right  of  privacy,  but  her  father's.  The  victim  "was  not  asserting  her  own  constitutional  rights; 
rather,  she  was  attempting  to  waive  her  father's  constitutional  right  to  privacy." 

In  the  eyes  of  the  Court,  law  enforcement's  duty  to  respond  "only  applied  to  making  sure  that  [the  victim] 
was  same  and  that  any  potential  evidence  would  not  be  destroyed."  The  officer  could  have  done  this  and 
secured  the  home  while  waiting  for  a  search  warrant.  However,  "not  only  was  there  not  attempt  to  apply 
for  a  search  warrant,  there  was  no  intent  to  do  so." 
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The  State  also  argued,  on  appeal,  the  "inevitable  discovery  doctrine."  Although  the  State  hadn't  raised  the 
issue  in  District  Court,  the  Court  agreed  to  look  at  it  sua  sponte.  Examining  precedent,  the  Court  noted, 
"inevitable  discovery  most  often  applies  when  the  investigator  procedures  were  already  in  progress  prior 
to  the  illegal  search."  That  didn't  happen  here.  "The  police  who  responded  to  Ellis's  residence  had  no  au¬ 
thority  to  search  any  part  of  his  home,  much  less  seized  evidence  of  a  crime  which  he  allegedly  committed; 
the  officers  were  not  involved  in  a  legal  search  already  in  progress  ..." 

By  a  four-to-three  majority,  the  Court  affirmed  the  suppression  of  all  evidence,  with  one  exception  -  the 
victim's  underwear.  When  police  responded  to  the  victim's  report,  she  was  still  wearing  the  underwear 
she  had  worn  during  the  assault.  She  changed  clothes  in  order  to  turn  over  this  article  to  the  detective. 

The  Court  found  that  Ellis  had  no  expectation  of  privacy  attached  to  the  underwear  his  daughter  had  on. 

Justice  Leaphart  dissented,  joined  by  Justice  Morris.  In  Leaphart's  opinion,  no  search  occurred.  First  off, 
in  responding  to  report  of  a  crime,  the  officer  was  legitimately  in  the  house.  The  bedclothes  and  clothes 
were  not  hidden.  The  victim  showed  the  scene  to  the  officer  and  relinquished  the  items.  Even  assuming 
that  her  father  bought  them  for  her,  "he  voluntarily  relinquished  any  expectation  of  privacy  in  those  items 
when  he  gave  the  to  [the  victim]  to  wear  and  sleep  in."  Given  that  no  search  occurred  and  no  right  of  pri¬ 
vacy  arose,  Schwarz  shouldn't  apply.  But  because  the  majority  relied  on  Schwarz ,  Leaphart  "would  en¬ 
dorse  a  victim's  exception  to  the  per  se  rule  that  a  minor  cannot  consent  to  the  search  of  her  parents' 
home." 

Sitting  in  for  Justice  Rice,  Judge  Simonton  also  dissented:  "I  feel  the  Court  should  take  this  opportunity  to 
abandon  the  per  se  rule  of  State  v.  Schwarz."  Rather  than  focusing  only  on  the  age  of  the  person  giving 
consent,  the  Court  should  examine  "the  totality  of  circumstances."  This  approach  would  "determine 
where  there  is  a  sufficient  relationship  between  the  person  providing  consent  and  the  area  to  be  searched." 
In  this  case,  according  to  Simonton,  the  victim  of  a  sexual  assault  should  be  able  to  consent  to  searching 
her  own  bedroom  where  the  assault  took  place. 


State  of  Montana  v.  Hurlbert  (2009)  -  criminal  (2009  MT  221, _ Mont _ , _ P3d _ ) 

This  driver  didn't  have  a  reasonable  expectation  of  privacy  when  his  wife  consented  to  the  search  of  her 
car  and  the  driver  consented  to  the  search  of  his  belongings. 

The  Highway  Patrol  stopped  Darin  Hurlbert  for  speeding.  The  trooper  noticed  unusual  behaviors  -  nerv¬ 
ous  twitching,  sweating,  fidgeting.  >  This  led  to  some  questions  that  received  evasive  answers.  The  trooper 
asked  Hurlbert  for  permission  to  search  the  car;  Hurlbert  said  the  car  belonged  to  his  wife,  so  the  trooper 
would  have  to  phone  and  ask  her.  Hurlbert  also  said  the  trooper  would  need  a  search  warrant  to  look  in 
Hurlbert's  fanny  pack. 

The  trooper  called  Hurlbert's  wife,  who  gave  permission  to  search  the  car.  She  also  said  Hurlbert  had  pre¬ 
viously  been  involved  with  drugs.  The  trooper  searched  the  car,  but  didn't  touch  Hurlbert's  personal  be¬ 
longings.  Meanwhile,  Hurlbert  blurted  to  a  sheriff's  deputy,  who  had  come  as  backup,  that  there  was  a 
box  with  paraphernalia  in  the  fanny  pack.  Hurlbert  then  signed  a  consent  form  to  search  his  belongings. 
The  box  in  the  fanny  pack  also  contained  methamphetamine. 

After  being  charged,  Hurlbert  tried  to  suppress  the  evidence.  He  argued  that  his  wife's  consent  was  inva¬ 
lid  because,  at  the  time,  he  was  in  "possession  of  the  vehicle"  and  had  a  reasonable  expectation  of  privacy. 
But,  said  the  Court,  he  had  told  the  trooper  to  ask  his  wife's  permission.  So,  "when  he  disclaimed  that  he 
had  authority  to  grant  permission  to  search  ...,  he  conceded  that  he  did  not  have  a  reasonable  expectation 
of  privacy  in  the  vehicle."  Hurlbert  also  argued  that  he  hadn't  freely  consented  to  the  search  of  his  belong¬ 
ings.  The  Court  said  it  was  clear  that  he  had.  The  Court  affirmed  District  Court's  denial  of  his  motion  to 
suppress. 
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State  of  Montana  v.  Schwartz  (2009)  -  criminal  (2009  MT  234,  _  Mont _ , _ P3d _ ) 

This  case  relates  to  State  v.  Goetz  (see  page  134);  it  involved  electronic  monitoring  of  drug  transactions. 
However,  the  monitoring  itself  never  became  part  of  the  evidence,  and  there  was  plenty  of  evidence  to 
support  Schwartz's  conviction. 

David  Schwartz  twice  sold  marijuana  to  a  confidential  informant  who  was  wearing  an  electronic  body 
wire.  A  detective  monitored  the  transactions  but  didn't  record  them.  After  his  arrest,  Schwartz  sought  to 
suppress  all  evidence  on  the  grounds  that  the  warrantless  electronic  monitoring  violated  his  right  to  pri¬ 
vacy.  At  the  time,  the  Supreme  Court  had  not  yet  decided  State  v.  Goetz;  based  on  existing  case  law.  Dis¬ 
trict  Court  denied  the  motion.  Schwartz  then  pled  guilty,  pending  appeal. 

In  the  appeal,  the  State  conceded  that  State  v.  Goetz  was  applicable;  the  monitoring  of  Schwartz's  conversa¬ 
tions  was  an  improper  search.  However,  said  the  State,  there  was  enough  evidence  to  convict  Schwartz 
anyway.  The  Court  agreed,  noting  that  the  State  had  made  it  clear  from  the  get-go  that  it  wasn't  planning 
to  put  the  monitoring  up  as  evidence  at  all.  Neither  Schwartz's  identity  nor  the  fact  of  the  drug  sales 
needed  corroboration  by  the  monitoring.  Schwartz's  guilty  plea  stood. 
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